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In the Court of Appeals of the District of Columbia. 


No. 2111. 

The United States Trust Company, a Corporation, Appellant, 

VS. 

Levi H. David, Receiver of the Sanitary Grocery Company, a 

Corporation. 


a Supreme Court of the District of Columbia. 

Equity. No. 28579. 

James B. Archer, Jr., Trustee in Bankruptcy of the Semmes-Kelly 
Company, a Corporation, Bankrupt, Complainant, 

vs. 

The Sanitary Grocery Company, a Corporation; Charles W. 

Semmes, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had in the above-entitled cause, to-wit: 

1 Bill. 

Filed June 2, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. Docket No. —. 

The Semmes-Kelley Company, a Corporation, Complainant, 

vs. 

The Sanitary Grocery Company, a Corporation; Charles W. 

Semmes, Defendants. 

To the Supreme Court of the District of Columbia, Holding an 
Equity Court: 

Your Complainant, The Semmes-Kelley Company, a corporation, 
respectfully represents unto this Honorable Court as follows: 

I. That it is a corporation, having been duly incorporated and 
organized under and by virtue of the Laws of the State of Virginia, 

1—2111a 




2 THE UNITED STATES TRUST COMPANY, ETC., V8. 

at\ll M e , 3rd d l y ° • 1902 ‘ and has been such corporation 

/ • the l t mes h^naiter stated. Complainant has an office 
nd business house and it has conducted since its incorporation and 

DiltriTnfr 1 T m b p slne f . in the , City of Washington, in the 
istnct of Columbia. Complainant brings this suit in its own 
ngnt. 

That the defendant, The Sanitary Grocery Company is 
now an existing business corporation, having been duly incor- 
porated and organized under and by virtue of the Laws of the Dis¬ 
trict of Columbia, on, to wit, the loth day of April, 1907, and has 
been such corporation at all of the times hereinafter set forth. De¬ 
fendant has its principal office and business and it has conducted 
and now conducts its business in the City of Washington, in the 
District of Columbia, and in Hyattsville, Maryland. The said defend¬ 
ant corporation is sued in its own right. 

it the defenda ?*> Charles W. Semmes, is a Citizen of the 

Lnited States and a resident of the District of Columbia and is 
sued in his own right. 

IV. That the principal business of the complainant is that of a 
wholesale dealer m fancy groceries, its warehouse and office being 
at iso. 12 E Street, Southeast, in said City and District. 

V. That the capital stock of the defendant corporation is Five 
thousand dollars ($5000.) divided into fifty (50) shares of the par 
value of One hundred dollars ($100.) each. The business of the 
defendant is that of a retail dealer jn fancy groceries and provisions 
and perishable articles, and is now engaged in the retail grocery- 

business in said City and District and at Hyattsville Marv- 
3 land. The defendant has twenty-four (24) different retail 

grocen; and provision businesses or establishments, in various 
parts of the City of \\ ashington, in the various parts of the Citu of 
nashrngton, m the District of Columbia, and one (1) in Hvatts- 
ville, Maryland, whereat it carries on its retail grocery business - ; and 
for said purpose, the defendant has lease contracts and monthly- 
agreements with the owners of the said Twenty-five (25) different 
storerooms wherein its said grocery businesses are conducted and it 
now has on hand, in each of said storerooms, a stock of groceries 
merchandise, fixtures, etc., all of which are of great value The 
good will of each of said business houses of the defendant corpora¬ 
tion each being now a going concern, taken in connection with 
the lease or monthly agreements now in force and effect, is likewise 
groat \ alue. A\ hile each of the said retail business establishments 
of the defendant corporation is apparently conducted as a separate 
store vet in fact, the defendant corporation was formed and organ¬ 
ized for the purpose of maintaining a system of “a chain of retail 
grocery stores”, and complainant says that said defendant has from 
time to time since its incorporation, increased the number of its 
stores and establishments to effectuate the plan or purpose for which 
it was incorporated. 

VI. That at the time of the incorporation of the defendant The 
Sanitary- Grocery Company, to wit, April 17, 1907, the eapitafstock 
of the defendant was subscribed for by the following person- 
4 for the number of shares set opposite their respective names ; 
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Eugene Sullivan... 
John A. Sweeney.. 
John H. Ruckman. 
Charles W. Semmes 


3 

15 shares 
5 “ 

5 “ 

25 “ 


\ II. That at the first meeting of the stockholders and trustees of 
the defendant corporation, held on, to wit, April 16, 1907, at 3:00 
o clock P. M. at the office of the Sanitary Grocery Company, In¬ 
corporated, 1300 H Street, N. E., in said City and District., a call 
r»u r ° showed the following stockholders were present: 

Charles W. Semmes, subscriber of 25 shares of its capital stock; 
John II. Ruckman, subscriber of 5 shares; 

Eugene Sullivan, subscriber of 15 shares, and 
John A. Sweeney, subscriber of 5 shares. 

All of the capital stock of the defendant being represented, as ap¬ 
pears by the Minutes, of said corporation. Charles W. Semmes 
offered to sell and assign to The Sanitary Grocery Company, de¬ 
fendant herein, the stock of goods and fixtures in all of his, said 
Serumes’ retail grocery stores, run theretofore in the name of Eugene 
Sullivan, being located at Nos. 1300 II Street, N. E., Corner 6th 
and R Streets, S. E.. and Seventh and L Streets. S. E., in said City 
and District, and the good will in connection with each of said 
respective establishments, at and for the sum of Four thousand seven 
hundred dollars ($4700.); that John A, Sweeney, stockholder,of said 
defendant corporation, presented to said meeting an appraisement of 
the said business establishments, which included the stock of 
5 groceries, fixtures, etc. thereof, on hand April 16, 1907, made 
by D. J. Wilson and James J. Hannan, said appraisement 
being signed by them, which showed the aggregate value thereof to 
be over Five thousand dollars ($5000.); thereupon, on motion, 
which was unanimously carried., the stockholders and trustees were 
duly authorized to accept the said proposition of said Charles W. 
Semmes, and thereupon said Ruckman, Sweeney and Sullivan pre¬ 
sented a written assignment to the meeting, executed by each of 
them, transferring to said Charles W. Semmes the subscription of 
each to the capital stock of The Sanitary Grocery Company, ex¬ 
cepting one share each to be retained and held by them as stock¬ 
holders of said corporation; and it was ordered that the Secretary and 
Treasurer of said Company, when elected, be authorized and directed 
to enter the same on the stock-book of the Company and file it among 
the archives of the company; and it was further unanimously 
ordered at said meeting that the trustees and stockholders of the 
said Company authorize the purchase of said business, stock, fixtures 
and good will of the stores mentioned in the offer of said Charles W. 
Semmes for the sum of Forty-seven hundred dollars ($4700) and 
that the same be paid for by crediting said sum as full payment of 
the balance due by said Charles W. Semmes on his subscription to 
the capital stock of said company, and on the balance due on the 
stock subscribed for by said Ruckman, Sweeney and Sullivan, which 
was assigned and sold to said Semmes; and the Trustees were author¬ 
ized and directed to complete said purchase from said Semmes, and 
the Secretary and Treasurer, when elected, was directed to 
6 enter the transfer of said stock from John A. Sweeney, John 
H. Ruckman and Eugene Sullivan to said Charles W. 







4 


THE UNITED STATES TRUST COMPANY, ETC., VS. 

Semmes on the stockbook of said Company. On, to wit, the 17th day 
of April. 1907, said Charles W. Senimes executed and delivered a 
bill of sale to said The Sanitary Grocery Company,. Incorporated, 
conveying the personal property aforesaid in accordance with the 
foregoing a copy whereof is hereto annexed marked Exhibit No. 1 , 
and is hereby referred to and made part hereof, which made the 
stockholders of said defendant Corporation and the number of shares 
of the stock owned by them as follows:— 


Charles IV. Semmes. 47 shares 

John H. Ruckman. 1 share 

John A. Sweeney. 1 share 

Eugene Sullivan. 1 share. 


A certified copy of the Certificate of Incorporation of the defend¬ 
ant, marked Exhibit No. 2. and also the original transfer and assign¬ 
ment of the subscription of the stock by said Sweeney, Ruckman and 
Sullivan, marked Exhibit No. 3 are hereto annexed and hereby made 
part hereof. 

That no stockbook was ever obtained by said defendant company 
and it never actually issued or delivered any certificates of stock to 
anv of the stockholders of said defendant company. 

VII. That since the incorporation of The Semmes-Kelley Com¬ 
pany said Charles AV. Semmes has been, and is now, the President 
thereof; that at the time of the said transfer, by bill of sale, of the 
merchandise and stocks of goods in the stores mentioned in 
7 the preceding paragraph, from said Semmes to said defend¬ 
ant, The Sanitary Grocery Company, the said merchandise 
in and upon the said three stores had been previously supplied by 
the said Semmes-Kelley Company, and the said Charles W. Semmes 
had not personally paid any consideration when he acquired the 
said several businesses by him conveyed individually, but each in fact 
belonged to the said Semmes-Kelley Company, Incorporated, com¬ 
plainant herein, and any and all advantages arising from said 
transaction should inure to the benefit of the complainant, and that 
Charles W. Semmes ha* never claimed to own in his own right said 
forty-seven (47) shares of the said capital stock of defendant com¬ 
pany. but he consummated said transaction for and in behalf of the 
complainant. The said Charles AV. Semmes, as President of the 
Complainant, fully advised the officers, directors and stockholders of 
the complainant of the said transaction. 

IX. That thereafter the said Defendant Company entered into an 
arrangement and agreement with the complainant whereby the com¬ 
plainant would supply and furnish the defendant Company with all 
the goods, wares and merchandise it might need from time to time, 
to enable it, said defendant company, to carry on and conduct its 
system or “chain of retail grocery stores” in the City and District, 
and the said defendant Company was thereby enabled to and did 
greatly enlarge the scope of its business enterprises, and said defend¬ 
ant Companv from time to time opened new retail grocery 
3 stores in various parts of the City, until it reached the number, 
twenty-five (25) as aforesaid. 

The policies of fire insurance carried on each of the places of busi- 







Levi h. david, etc. 5 

ness of the defendant Company and its lease stand in the name of said 
defendant company. 

X. That in pursuance of the agreement last aforesaid the com¬ 
plainant has supplied and furnished to the defendant company all 
of the merchandise used and sold by the defendant company at its 
various retail stores, complainant promptly filling daily orders for 
said defendant company; that complainant opened and kept a sepa- 
rate account with each of the retail stores of the defendant company 
and it has also kept a ‘general account” against said defendant com¬ 
pany and both of said accounts show the items charged for goods 

n, a »d» K tK !iT rC i har I dlSe so f,lrr . lishc<1 and applied, and the payments 
made by defendant company in respect thereto J 

Complainant further says that since the arrangement aforesaid 

, 1 effec “Yf, to the present time, the merchandise so furnished 

-tores of the defendant company, the same has at all times been 

(barged on the books of the complainant, against each of the stores 

frV^ e /i ^ en i lln / 0mp, ; ny ?•* ,hp retail or seHing price. The receipts 
from the sales of merchandise at the said retail stores of the defend¬ 
ant company have been turned over daily by the defendant com¬ 
pany or by its agents, to the complainant and bv the complainant 
deposited bank to the credit of and in the name of the defendant 
The Sanitary Grocery Company, Incorporated, credit of the same 
q he'ng Riven in each case by complainant to the store of the 
he p'aid 11 company ^ rom "’h*ch the money or receipts would 

XI. Complainant says that the defendant Company now has on 
hand goods wares and merchandise in all of its stores of the value 

dLwi ! ' f n thm ?- and do,lars (*15.000), and the fixtures of the 
defendant company in all of its establishments are of the estimated 

££ $5000. e th ° US,and d ° llarS f * 5000) ’ and ** S 

. de *® ndant company owns no real estate, either in the District 
of Columbia, or elsewhere. All of the assets of the defendant com¬ 
pany .ue north(. approximately, Twenty thousand dollars ($20 0001 

th ,f ? nt from the of the complainant, it ajZrs 

that the defendant company is indebted unto the complainanHo” 
merchandise and personal property furnished to it by complainant 
m pursuance of the arrangement as aforesaid, of, approximate!v 
Twenty-five thousand Dollars. Complainant therefore charg^ an^ 
axers that the defendant company is insolvent g 

XII. That since its incorporation the said defendant company has 
relied exclusively upon the arrangement as aforesaid, betwee^i it and 
he complainant to .be supplied with merchandise to conduct ite 
chain of stores”; said defendant company has never been supplied 

with any goods wares and merchandise from any person or co^- 
I«,ration except the complainant. That owing to the insolvency of 
your complainant ,t is unable to meet its own obligations and "t will 

1 ft ’ r ° bl gcd hqu, t 6 Its aff « irs ! that in justice to the cred 
10 tors of your complainant, the relations existing between ^ 

and the defendant company should be judicially^determined 
and a proper accounting between them under the direction of "his 
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Honorable Court ; and that by decree of this Court, complainant 
should deemed to be the owner of and entitled to receive forty- 
seven (4/) shares of stock of the said defendant company which, ac¬ 
cording to the records of the said last named defendant, the said de¬ 
fendant Charles W. Semmes. individually appears to be the owner 
thereof. 

That at a special meeting of the Board of Directors of complainant 
held on .Tune 1, 1009. a Resolution was passed authorizing the insti¬ 
tution of these proceedings by your Complainant against said de-* 
fendants. 

XTTI. That in view of the fact that of the total fifty shares of the 
capital stock of said defendant company, forty-seven of said shares 
standing in the name of said defendant, Charles W. Semmes, who is 
the President of complainant, is really owned and possessed by vour 
complainant and the insolvency of the complainant, and that com¬ 
plainant is unable to meet its obligations and continue its business, 
the insolvency of the defendant, it is highly important in the inter¬ 
ests of your complainant and all of its creditors, that a Receiver or 
Receivers should be appointed to take into his or their immediate pos¬ 
session all of the goods, wares and merchandise, the various stocks 
of goods, fixtures, etc. of said defendant company and ad assets of 
said company, and that such Receiver or Receivers under the 

11 direction of this Honorable Court might be authorized and di¬ 
rected to conduct said twenty-five establishments or retail gro¬ 
cery stores of defendant company as a going concern, so that the 
good will of each of said stores might be preserved, and the highest 
possible price obtained for the same whenever by order of this Court, 
the same shall be directed to be sold and conveyed. 

W herefore. the premises considered, vour complainant prays as 
follows : 

1. That the I nited States writ of subpoena may issue herein di¬ 
rected to the defendants, commanding each of them to appear herein 
on a dav certain, to be named therein, and answer the exigencies of 
this Bill of Complaint. 

2 . That a Receiver or Receivers of the defendant company may be 
appointed herein with power and authority to take into his or their 
custody and possession, under the authority of this Honorable Court, 
all of the goods, wares and merchandise, fixtures, etc. of said defend¬ 
ant Company and all the assets of said defendant company, and par¬ 
ticularly the various stocks of merchandise in the twenty-four stores 
of the defendant company in the District of Columbia and to insti¬ 
tute proper ancillary proceedings to obtain possession of the property 
in Hyattsville. Maryland, and that such Receiver or Receivers may 
be authorized and empowered to conduct said grocery stores of the de¬ 
fendant company as going concerns until the further order of this 
Court. 

3 That by order or decree of this Honorable Court all of the assets 
of the defendant company may be sold by the Receiver or Re- 

12 ceivers of said defendant company, to be appointed as afore¬ 
said, upon such terms and in such manner as in the judgment 

of the Court by its order or decree shall be proper. 


I 
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be 4 thI h rea| )> oml Cr |^n 0 /fi t ^ n ' C ° Urt ,h ? C 0 ™P lainant may be decreed to 
oe me real and beneficial owner, in Equity of fortv-«even (d 7 \ 

capital stock of said defendant corporation,"now «tand- 
\V g Semmes b ° 0kS ° f ^ defendaut company in the name of Charles 

tol f‘ T. hat thls cau?e may be referred to the Auditor of this Court, to 

fendant P c^mpan?°a U n n d tS th n flt the pre , m - ises between complainant and de¬ 
decreed to lie ont'itlo l ! complainant may, by decree herein, be 

such accoumin?^ to be Hue b'bt T'J ,0 > paid the amount fount*, £ 
sold bv complamant to d dlfin b Znt ef0ndant ° om F an y for merchandise 
are given S^Zda^ *"* a11 proper ««» 

natUre ° f the case 

The defendants to this bill are: 

Semmes an ’ tary Gr ° Cery Compan y- Corporation, and Charles W. 

THE SEMMES-KELLEY CO., INC., 

Tseal .1 By CHAS. W. SEMMES, Pregident 1 ^^^’ 
Attest: 

D. WILSON, 

Secretary Semmes-Kelley Co., Inc. 

WOLF & ROSENBERG, 

A ttorneys for Complainant. 


13 District op Columbia, To wit: 

rriiSt'S L 6slSi.7c«t?T “*-»“* i «... 

P° rat I°n named as complainant m the fore^oincBilTof 6 r ? ° r ‘ 

,h.™i„ „po„ <nd 

CHAS. W. SEMMES. 

igSubscribed and sworn to before me this 1st day of June, A. D. 

[8EAL ] EDWARD B. KIMBALL, 

Notary Public, D. C. 

Know all men by these presents that I, Charles W Q*™ * 

the city of Washington, District of Columbia n ^ of 

one dollar, lawful money of the United States to mp . S1 ^ ra ^ 0n 
by the Sanitary Grocery Co. a cornorat^ han J d P aid 

laws of the District of Columbia, at and before the^ealin^and 
livery of these presents, receipt whereof I hereby acknowlpdcfp K ^ 
granted, bargained and sold, and by these preLts Tiant, ba" 
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gain and sell unto the said The Sanitary Grocery Co., its succes¬ 
sors and assigns, all the goods, chattels and personal property of 
every description, including stocks of groceries, fixtures and good 
will, &c., all and singular which said goods and chattels are now 
located upon the premises known as 1300 H Street, N. E., 

14 the southwest corner of 6th & B Streets, S. E., and the south¬ 
west corner of 7th & L Streets, S. E., in said District. 

To have and to hold, all and singular, the said goods, chattels 
and personal property in the said several premises above bargained 
and sold or mentioned, unto and to the use of the said, The Sani¬ 
tary Grocery Co., its successors and assigns, forever. 

In witness whereof, I have hereunto set my hand and seal this 
17th day of April, A. D. 1907. 

CHARLES W. SEMMES. [seal.] 

District of Columbia, ss: 

I, John A. Sweeney, a Notary Public in and for the District of 
Columbia, do hereby certify that Charles \V. Semmes, party to a 
certain bill of sale bearing date on the 17th day of April, A. D. 1907, 
and hereunto annexed, personally appeared before me in said Dis¬ 
trict the said Charles \Y. Semmes, being personally well known to 
me as the person who executed the said bill of sale, and acknowledged 
the same to be his act and deed. 

Given under my hand and seal this 17th day of April, A. D., 1907. 
[seal.] JOHN A. SWEENEY, 

Notary Public, D. C. 

15 Know all men by these presents, that we, the undersigned, 
citizens of the United States, all of whom are residents of 

the District of Columbia, and those now associated with us, to¬ 
gether with such other persons as may be hereafter associated with 
us, as trustees, desiring to form a corporation under sub-chapter IV 
of the Corporation laws of the District of Columbia, as provided for 
in the Code of Laws of the District of Columbia, enacted by Con¬ 
gress and approved by the President of the United States, do hereby 
certify: 

1 . That the corporate name of this company shall be “The Sani¬ 
tary Grocery Company”. 

That the object and business for which it is formed is the con¬ 
ducting of a general retail grocery business in the District of Co¬ 
lumbia and elsewhere. And the said corporation shall, in its cor¬ 
porate name, be capable of holding and owning any and all real 
and personal property as may be necessary to enable it to carry on 
the said business, and in general to do and perform any and all acts 
necessary and incidental to its business, aforesaid, and to exercise 
all the powers conferred by the laws of the District of Columbia 
upon corporations organized under said laws, and in general to do 
and perform every legal act and thing necessary or expedient to be 
done or performed for the efficient and profitable conduct of said 
business, as authorized by the laws of Congress. 

2. That the term of its existence shall be perpetual. 
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3. The amount of capital stock of said corporation shall be five 
thousand dollars ($5,000) divided into fifty shares of the 

16 par value of one hundred dollars ($100) per share. 

4. The number of trustees in charge of the affairs of said 
corporation for the first year of its existence shall be three, viz: 
Eugene Sullivan, John H. Ruckman and John A. Sweeney, all of 
the District of Columbia and stockholders. 

5. 1 hat the principal place of business and office of said corpo¬ 
ration shall be 1301 H Street, northeast, in the city of Washing¬ 
ton, in said District. 

In witness whereof we have hereunto set our hands and affixed our 
seals this 15th day of April, A. D., 1907. 

EUGENE SULLIVAN, [seal.] 
JOHN H. RUCKMAN. [seal.] 
JOHN A. SWEENEY, [seal.] 

Witness: 

H. J. SWEENEY. 

District of Columbia, ss: 

I, H. J. Sweeney, a Notary Public in and for the District of Co¬ 
lumbia aforesaid, do hereby certify that John H. Ruckman, Eu¬ 
gene Sullivan and John A. Sweeney, parties to the annexed cer¬ 
tificate of incorporation of The Sanitary Grocery Company, bear¬ 
ing date the 15th day of April, A. D., 1907, personally appeared 
before me in the District aforesaid, the said John II. Ruckman, 
Eugene Sullivan and John A. Sweeney, being personally well known 
to me to be the persons who signed the said certificate of incorpora¬ 
tion, and acknowledged the same to be their act and deed for the 
purposes therein set forth. 

17 Witness my hand and seal this 15th day of April A D 

1907. " 

[notarial seal.] II. J. SWEENEY, 

Notary Public, D. C. 

Office of the Recorder of Deeds. 

District of Columbia. 

This is to certify that the foregoing is a true and verified copy 
of the Certificate of Incorporation of the “The Sanitary Grocery 
Co., and of the whole of said Certificate of Incorporation, as filed 
in this office the 18th day of April, 1907, and recorded in Liber 
No. 25, folio 120 et seq., one of the Incorporation Records of the 
District of Columbia. 

In testimony whereof, I have hereunto set my hand and affixed 
the seal of thi* office this 29th day of May, A. D. 1909. 

[seal.] R. W. DUTTON, 

Deputy Recorder of Deeds, D . C . 

Washington, D. C., April 1 6th, 1907. 

We, Eugene Sullivan, John H. Ruckman and John A. Sweeney, 
the owners of 15, 5 and 5 shares respectively of the stock of the 
2—2111a 
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Sanitary Grocery Company in consideration of one dollar to each 
of us in hand paid at and before the execution of this assign- 
lo m £nt and transfer, the receipt of which we do each for him- 
self severally acknowledge, do hereby assign, sell, transfer and 
set over to Charles \\. Seinmes, a stockholder in the Sanitary 
Grocen Co aforesaid, all our right, title and interest in and to all the 
shares of stock, orour subscriptions, respectively, thereto, in theSanitarv 
Grocery Company, excepting one (1) share each, which we severally 
retain, that is to say that said John II. Ruckman and John A 
Sweeney assign, sell transfer and set over four (4) shares each, ami 
the said Eugene Sullivan fourteen shares, of the stock of said Com¬ 
pany to said Charles W. Seinmes: 


And we do severally, each for ourselves, request and direct the 
Secretary of said Company to transfer the said shares of stock or 
ou * respective subscriptions thereto, from our names to the name of 
said Charles \V. Semmes, on the stock book of the Company 

JOHN A. SWEENEY. 
JOHN II. RUCKMAN. 
EUGENE SULLIVAN. 
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A nswer of the bamtary Grocery Company . 
Filed June 2, 1909. 


In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

Ihe Semmes-Kelly Company, a Corporation, Complainant, 

VS. 

The Sanitary Grocery Co., u Corporation, et nl., Defendants-. 

For answer to the bill of complaint of the complainant filed in 
the above-entitled cause, this defendant says that it, through its 
Preside.! , has read the said bill of complaint and the several para¬ 
graphs thereof, and admits all of the allegations in said bill of 
complaint to be true. 

And further answering this defendant .says that at a special meet¬ 
ing of the stockholders of the said defendant, The Sanitary Grocery 
Company, a corporation, held on June 1st, 1909, at the office of 
the corporation, in the city of Washington, in the District of Colum¬ 
bia, at which meeting all of the stockholders of said named defendant 
corporation were represented, it. was unanimously resolved that thi« 
defendant corporation, through its proper officers was authorized 
empowered and directed to acquiesce in the action of the S'emmes- 
KeHy Company, a corporation, complainant herein, in its suit against 
this defendant corporation, for the appointment of a receiver 
20 or receivers of said The Sanitary Grocery Company, incor- 

• A 5° rated ’ an< , . IIS defendant corporation was thereby author¬ 
ized and empowered to take all necessary steps to have a receiver of 
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this defendant corporation appointed, in view of the insolvency of 
this defendant corporation, and also of the insolvency of the com¬ 
plainant corporation. A copy of the said resolution, unanimously 
adopted, is hereto appended and marked Exhibit ^£1 hereby referred 
to and hereby made part hereof. 

EUGENE SULLIVAN, 

President of The Sanitary Grocery Co., 

^ d Corporation, Defendant. 

CHAS. W. SEMMES, [seal.] 

Secretary of The Sanitary Grocery Co., 

a Corporation, Defendant. 

LEVI H. DAVID, 

Attorney for Defendant, The Sanitary Grocery Co. 
District of Columbia, To wit: 

I, Eugene Sullivan, on oath depose and say that I have read the 
foregoing answer of the defendant. The Sanitary Grocery Company, 
a corporation, signed by me as its President, and attested by its Sec¬ 
retary, and know the contents thereof; that the facts therein set forth 
on my own personal knowledge are true, and those stated therein 
upon information and belief, I believe to be true. 

EUGENE SULLIVAN. 

Subscribed and sworn to before me this 2" day of June, A. D. 1909 

J. R. YOUNG, CVk, 

By F. E. CUNNINGHAM, Atft CVk. 


21 Exhibit No. 1. 

Washington, D. C., June 1, 1909. 

At a special meeting of the stockholders of The Sanitary Grocery 
Company, Incorporated, after due notice held on the above date at the 
office of the Company, 1300 H Street, N. E., this city, the said special 
meeting having been called by Charles W. Semms, in writing, he 
being the owner of 47 shares of the capital stock of this company, the 
same being more than £ — thirds of said capital stock. The following 
stockholders were present in person: Charles W. Semms on behalf 
of himself, 47 shares, and also on behalf The Semms Kelly Company, 
Incorporated; Eugene Sullivan, 1 share; John H. Ruckman, 1 share] 
and John A. Sweeney, by proxy, 1 share all of said stock of the com¬ 
pany being represented. 

Mr. Sullivan, president of the company, presided, Charles W. 
Semms, acted as the secretary. 

Mr. Charles W. Semms fully explained that the affairs of the 
Semms Kelly Co., of which he is the President, are now in such con¬ 
dition that it is absolutely necessary for said Semms Kelly Co. to 
liquidate its business; that the Sanitary Grocery Company is largely 
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indebted unto said Semins Kelly Co.; and although it appears on the 
books of the Sanitary Grocery Co. that he, said Semms, owns 47 
share* of the capital stock of said company, the fact is that all of said 
shares of stock are actually owned by the said Semms Kelly Co. and 
that no consideration passed from him, said Semms, individually, 

oo !• F , u stock J that by reason of the present financial condi- 
^ on of . tlle Sanitary Grocery Co., it will be impassible for said 
Co in pain to continue its business affairs, particularly in view 
of the insolvency of the Semms Kelly Co., and it appeared to him that 
the pro,,er course to pursue is for the Semms Kelly Co. to institute a 
suit m equity against the Sanitary Grocery Co. for the appointment 
of a receiver or receivers of said last named defendant, and also 
aga himself, in order that the Court might judicially determine 
that the Semms Kelly Co. is the owner of said 47 shares of the said 
capital stock, and also to direct the Receiver to sell all of the assets of 

Kelly Co' 17 Gr ° Cery C °' for ,he benefit of ,he creditors of the Semms- 

Aftcr said statement, the following resolution was offered by Mr 

Char es U Semms. and was seconded by Mr. Ruckman, and then 
unanimously adopted: ’ 

“Whereas, The Sanitary Grocery Company Inc. is lamely- in. 

bofh C<1 f Unt l * he Se , mms Ke, ! y Com Pany, Inc.“and it appearfng^ that 
ooj" of said named corporations are insolvent: and 

thet C f a , r , lys ^ Semms ha * s,ate <l ‘hat the 47 shares of 
the capital stock of this Company, standing on the books of this 

pany “inland n ° me ’ ,n reality belon S s to The Semms Kelly Com- 

“Whereas the President of the said Semms Kelly Company has an- 
nounced in this meeting that in view of the insolvent condition of 
said Semms Kelly Co Inc., that it will — necessary for said com- 
pany to liquidate its affairs; and 

oq “'Whereas the Sanitary Grocery Company has heretofore 

23 relied exclusively upon said Semms Kellv Co., Inc., to supplv 
this company with all of the merchandise sold bv it in its 
various places of business in Washington, D. C., the further con¬ 
tinuance ol the businesses of the Sanitary Grocery Co Inc beimr 

depended entirely upon the continuance of the' business of said 
Semms Kelly Company Tne.; and 

PlC T- < n" t /s° f “!,1 ® e,nm s Kelly Co., has advised us 
that the said Semms Kelly Co. will institute a proceeding against this 

company for the purpose of having a Receiver or Receivers appointed 
for the Sanitary Grocery company, to receive into the custody of 
said Receiver or Receiver all of the assets of the Sanitary Grocery 

Company. such course being necessary to protect the creditors of said 
Semms Kelly Company, 

“Now, therefore, be it resolved; that the Sanitarv Grocery Com- 
pany Inc acquiesce in the action of said Semms Kellv Company to 
be instituted against the Sanitary- Grocery Co. Inc. andthe President 
and Secretary of this company be. and hereby are, authorized and 
empowered and directed to employ counsel to file an answer on behalf 
of the Sanitary- Grocery Company in any suit or suits brought by 
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said Semins Kelly Co. Inc., against said Sanitary Grocery Co Too a 

p2SE£SS 

24 Semins Kelly Co, In", 

b«n«^ rs “^Kndil! SiV'T’ "? 

the equity court of the District of fnlnmKi V/ 1 * *!? e direction of 

herein set forth.” ’ ’ ^ 1S1 le purple and object 

Whereupon, the meeting adjourned. 

Attest: EUGENE SULLIVAN, President. 

CHARLES W. SEMMES, Secretary. 

| CORPORATE SEAL. ] 

25 Order Appointing Led H. David Receiver. 

Filed June 2, 1909. 

In the Supreme Court of the District* Columbia. Holding an Equity 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Complainant, 

The Sanitary Grocery Co., a" Corporation, et al„ Defendants.’ 

ant, and of the*"answer^f 'the^lefcndn'nt ° f the com Plain- 

Court, this 2d day of June A i/ uno he , rein ’ U is - & the 

creed that Levi IL David be and be , 'i JlK ged ’. ord ered and de- 
the said defendant, The Sanitary Prn^r A' appointe<J ^eceiyer of 

with full power and authority to receive imo'hf ^ or P or ation, 
session all and every of the assets ‘ . h custo A v an <l pos- 

leases of the said defendant corporation ’ " areS ’ merchandise and 

."“r 1 «»! 

conduct and carry on all of the retail am po " ere ^ an( ^ directed to 
fendant corporation, situate in °[ the said ^ 

concerns, until the further order of thi*« p 1Ct * pP ll J m bia, as going 

- h«*. »d.,h ,■%£ 
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conduct the said businesses a- going concerns, including the 

26 employment of such assistants and clerks as may be neces¬ 
sary, and to pav out such moneys as mav be necessary for the 

proper conduct of the said retail grocery stores and establishments 
of said defendant. 

It is further ordered, adjudged and decreed that the said Receiver 
be, and he is hereby, authorized and directed to institute such an¬ 
cillary proceedings as may be necessary to obtain the possession and 
control of the property of the said The Sanitary Grocery Company, 
a corporation, situate in the town of Hyattsville, in the State of 
Maryland, wherein one of the stores of the said defendant corpora¬ 
tion is located. 

Provided that said Receiver, before assuming the duties of his 
office, shall execute a bond in the penal sum of Forty Thousand 
Dollars, with surety to he approved hv this Court, conditioned for the 
faithful performance of the duties of his office and the trust hereby 
reposed in him. 

JOB BARNARD, Justice. 

Petition of Receiver for Rule Against United States Trust Co. 

Filed June 23, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Plaintiff, 

vs. 

The Sanitary Grocery Co., a Corporation, et al., Defendants. 

27 To the Supreme Court of the District of Columbia, holding 

an Equity Court: 

Levi H. David, Receiver of the defendant, The Sanitary Grocery 
Company, respectfully shows unto the Court as follows:— 

1. That on Wednesday morning. June 2nd, 1909, this Honorable 
Court passed an order in this cause, bearing said date, appointing 
him Receiver of the said defendant. The Sanitary Grocery Company; 
that at about 11 o’clock a. m., June 2nd, 1909, after the said order 
was passed, your Receiver and his surety, executed bond, in the 
penalty of $40,000. in accordance with the terms thereof, and there¬ 
upon, within a few minutes thereafter, said bond was presented to, 
and approved by, this Court, and the same was filed in this cause; 
and thereupon, in the forenoon of said June 2nd, 1909, your Re¬ 
ceiver obtained from the Clerk of this Court a duly certified copy 
of the said order appointing him Receiver, and the said Clerk noted 
on the said certified copy that said Levi H. David, as Receiver, had 
qualified by giving bond, as required by the terms of said order, and 
that said bond had been duly approved by the Court and the seal of 
this Court was placed on said certified copy by the said Clerk. Hav- 
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ington D C ^our°R^ tIOn ’ bC " lg a b . ankln S institution of Wash- 

jfe v ^ 

Keilj Company, corporation, left the Clerk's Office and vent to S 
28 12 m aTiTl'n’ mT,"* at i \ ts sa *o l ! mikinK between 

urer of the Unit™! Stnfoc * n ^icnara &. Claughton, Treas- 

time serving on «aid Richnrrl v ri' er w tlllb c 5? se > at the same 

SsSSSS 

of the Supreme Court of the District of Cnliimhte t " tn ® Uerk 
tified copy of said order was rctoi n cd k ’am *i said cer- 

returned to said ReceiverThemnon Lff R ClaUght - 0, l and never 

S3SfS£!iSll;g3 

and there demanded that said money be delivered untn p 
ceiver. The said named officers of said 12 ! nfto ,~ S * R -a 
certified copy of said order, and after ZE,fH Z S ’ ld 
formed your Receiver that it would be necessary {or them on behalf 
of saffi Trust Company, to confer with the legal counsel and trust 
officer of said company and obtain his advice in re^n<w tl f i‘ d trust 
to which your Receiver interposed no obtection P ThI» he matter ’ 
Receiver remained in the office of said Trust Com UI,0, '.> y°“r 

with Cl* 1 ^ Claughton, Treasurer, communicated over the 'telephone 
with Charles A. Douglas, Esq., counsel and trust officer of said United 
States Trust Company Said Claughton requested your Receiver to 
await the arrival of the said counsel and trust office, of 4i,l 
29 Company, to which request your Receiver complied. 

i tt V' t le P resence your Receiver, Alexander Wolf 

and Eugene A. Jones presented to said Richard E Clmohto ? 

urer, and Charles W. Warden, First. Vice-PresidenV T ^ 

said banking institution, The United States Trust ComDanv'^ 'd 
cert, Red copy of the order of the Supreme Court of the District if 
Columbia holding a Bankruptcy Court, showing their appointment 
and qualification as Receivers of The Semmes-Kellv Company cor 
poration, in Bankruptcy cause No. 613, of said Court. Said Re 
ceivers in Bankruptcy, in the presence and hearing of vnnr pi I- 
«1» demand of mid United Stete, 'K S 

said above named officials, of all money on deposit at said to’.;*.- 
in the name of The Semmes-Kellv Company.^Your R^lvf 
f 0 said officials that The Somines-Kelly Company had filed its biU 
in cam tv in this cause against The Sanitary Grocery fWnL J 
Charles W. Semmes, wherein Levi H. David hnd ^ anv . an( | 
Receiver of said defendant The Sanitary Grocery Commn 
three creditors of The Semmes-Kellv Company, corporation had 
filed a petition in bankruptcy in the Supreme Court of the District 


16 


THE UNITED STATES TRUST COMPANY, ETC., VS. 


of Columbia, holding a Bankruptcy Court, wherein said Alexander 
Wolf and Eugene A. Jones had been appointed and qualified as 
Receivers of said The Semmes-Kelly Company. 

On June 2nd, 1909, your Receiver, at the request of said Claugh- 
ton, Treasurer of said Company, filled out a b-ank signature card, 
whereon your Receiver wrote his name, describing himself as Re¬ 
ceiver of Sanitary Grocery Company, so that if the Trust 

30 Company should decide to pay the funds of The Sanitary 
Grocery Company to your Receiver, the said Company would 

have the signature of your Receiver and the manner in which checks 
would be signed. Said Claughton also gave to your Receiver a check 
book containing blank checks on The United States Trust Company. 

2. While awaiting the arrival of Mr. Douglas, counsel and trust 
officer of said company at its banking house, your Receiver and 
Eugene A. Jones, one of the Receivers of The Semmes-Kelly Com¬ 
pany, conversed with stud Claughton, Treasurer, of said Company, 
in regard to the affairs of the Semmes-Kelly Company and The 
Sanitary Grocery Company, in which conversation said Claughton 
stated tiiat The Semmes-Kellv Company was indebted to The United 
States Trust Companv. Thereupon, your Receiver, Levi H. David, 
asked said Claughton if The Sanitary Grocery Company was in¬ 
debted to said Trust Company, lie stated that said Sanitary Gro¬ 
cery Company was not indebted in any amount whatever to said 

Trust Companv. , , . 

After a few minutes said Charles A. Douglas came to the banking 

institution of the United States Trust Company, and had a private 
conversation at the office of said Trust Company, with Charles W. 
Warden First Vice-President and said Richard E. Claughton, Ireas- 
urer respectivelv, of said Trust Company, which conversation your 
Receiver did not hear, nor was he a party to the same. Thereupon, 
Mr Douglas, as counsel for said United States Trust Company, 
in the presence of said AVolf and Jones, informed your Receiver 
that he had just conversed with Messrs. Warden and Claughton in 
regard to the demand of your Receiver for the payment and 

31 delivers’ to said Receiver of the money on deposit to the 
credit of The Sanitarv Grocery Co., in said institution, and 

,| lat ho could not, at that moment, decide the question for the reason 
that he wanted to go oyer all of the facts and that as soon as he could 

iln that lie would decide the matter. . , , j 

q On the morning of June 3rd, 1909. your Receiver telephoned 

m ti.e United States Trust Company to ascertain whether said Trust 
Compan u 1concluded its investigation into the farts of the ease 
and'if'so what conclusion had been reached by said Company, and 
. .u V " ,,i,l deliver to vour Receiver the money in its said msti- 

whetheritnould dein er to > J ^ ^ Compa!ly 

tut ion .tan . o r( i 1909 your Receiver had a conversation 

the forenoon •- ' Treasurer of said institution, and said 

with Richard E Claugmon^i re^ ^ ^ matter was in the 

Claughton inform • , P tfi e counsel and trust officer of 

hands of Charles* A Dou.C a*, 9’.^ for and advice to said Trust 

Company! and 'thai your Receiver should communicate with Mr. 




LEVI H. DAVID, ETC. 17 

Douglas and he would inform the Receiver of the conclusion that 
nad been reached. 1 hereupon, as soon as possible thereafter, which 
was on the afternoon of the 3rd day of June, 1909, your Receiver 
had a conversation with Mr. Douglas, who informed your Receiver 
that, alter considering the entire matter, he had advised the United 
btates 1 rust Company, to pay and deliver to your Receiver the 
money on deposit in said Trust Company standing in the name of 
the said Sanitary Grocery Company, and, in said conversation, said 
Charles A. Douglas, Esq., informed your Receiver that the 
32 money on deposit in said Trust Company standing in the 
name of The Semmes-Kelly Company could not be paid to 
Alexander \\ olf and Eugene A. Jones, Receivers in Bankruptcy of 
said Semmes-Kelly Company, for the reason that The Semmes- 
Kelly Company was indebted to The United States Trust Company 
on a note and that said Trust Company intended to apply the money 
on deposit in said Trust Company to the credit of said Semmes- 
Kelly Company toward the payment of the aforesaid indebtedness, 
but that he (said Douglas) had advised the said Trust Company to 
pay to vour Receiver the full amount on deposit with said Company 
to the credit of The Sanitary Grocery Company. 

4. On the succeeding morning, that is to say, June 4th, 1909, 
your Receiver again went to the banking house of the said United 
States Trust Company, saw the book-keeper of said Company, and 
requested him to inform your Receiver the amount of money on 
deposit in said institution to the credit of the Receiver of the Sani¬ 
tary Grocery Company. He replied, “$3485.36.” 

Thereupon, said book-keeper hurriedly went to the desk of Charles 
W. Warden, First Vice-President of said Trust Company, and said 
something to him. Immediately thereafter, said Warden came to 
where your Receiver was standing, asked your Receiver to come to 
his desk, a few feet away, invited said Receiver to be seated, and 
said Warden asked your Receiver if your Receiver was going to draw 
said $3485.36 from said Trust Company, to which inquiry your 
Receiver replied that that was the then object of his visit to said 
Trust Company. In the meantime, Richard E. Claughton, 
33 Treasurer of said Company, came from his desk and joined 
in the said conversation then going on between said Warden 
and this Receiver. Said Warden and Claughton then began to urge 
Receiver to open an account as Receiver of The Sanitary Grocery 
Company with said Trust Company, and also to make a daily deposit 
in said banking institution, of Receivership funds that would there¬ 
after come into his custody; that both said Warden and said Claugh¬ 
ton, as officers of said Trust Company, assured your Receiver that 
said institution was as safe for deposit by a Receiver of trust funds 
as any other banking house in the City of Washington, D. C., and 
that if your Receiver would deposit said fund of $3485.36 in said 
Trust Company as Receiver of The Sanitary Grocery Company said 
fund would increase by allowance of bank interest. Your Receiver 
told said Warden and said Claughton that he had already opened an 
account, as such Receiver, with the Second National Bank, and that 
it might not be advisable for him to have two bank accounts, and 
further informed them, and each of them, that your Receiver did 
3—2111 a 
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not wish to become involved with the United States Trust Company, 
in its then controversy with the Receivers of The Semmes-Kelly 
Company. Said Warden and said Claughton, acting for said United 
States Trust Company then and there positively and emphatically 
assured your Receiver that, under no circumstances or conditions 
would the United States Trust Company, involve this Receiver in 
said or any controversy in reference to said fund of $3485.36, and 
that it would be perfectly safe and entirely proper for this Receiver 
to deposit said fund with said Trust Company, and that no claim 
whatever would be made by said Tru>t Company against this 

34 Receiver or against said fund of $3485.36, and that the same 
would be true in regard to any other monies that this Receiver 

as such Receiver of The Sanitary Grocery Company would see fit to 
deposit in said United States Trust Company; that said Trust Com¬ 
pany would at all times honor all checks against said $3485.36 that 
would be drawn by this Receiver and that said Trust Company would 
treat this Receiver, in reference to said deposit of $3485.36, as any 
other depositor in said banking institution of The United States 
Trust Company, and further, that said Company would at no time 
assert any claim or right to the said $3485.36, or any part thereof. 
Said Charles W. Warden then and there telephoned to Charles W. 
Semins, a director of the said United States Trust Company, and 
requested him, in the hearing of this Receiver, to ask your Receiver 
to open an independent deposit with said $3485.36 with said Trust 
Company, so that The United States Trust Company would get busi¬ 
ness from this Receiver. Said Warden then handed the receiver of 
the telephone to this Receiver, requesting him to speak to Mr. 
Semms. Said Semins stated to your Receiver that said Warden had 
requested him to ask this Receiver to deposit said $3485.36 with 
said Trust Company. 

Believing that said United States Trust Company, by and through 
its said officials, said Warden and Claughton, was then and there 
acting in perfect good faith, and that said Warden’s and Claughton’s 
assurances, as aforesaid, were made in good faith, this Receiver acted 
on the solemn and positive assurances of said officials, then acting 
for said Trust Company, and this Receiver then and there 

35 consented to and did open an independent deposit as such 
Receiver of The Sanitary Grocery Company with said United 

States Trust Company. Thereupon, said Claughton brought to your 
Receiver a receipt which your Receiver signed, wherein and whereby 
Levi H. David as Receiver of The Sanitary Grocery Co., acknowl¬ 
edged in writing that he had received from the United States Trust 
Company, the sum of $3485.36, which receipt said United States 
Trust Company retained as a voucher, that your Receiver had re¬ 
ceived said sum of money. Thereupon, said Warden, as First Vice- 
President of said Trust Company, closed the bank account between 
said United States Trust Company and The Sanitary Grocery Com¬ 
pany and immediately thereafter a new account was opened between 
said Trust Company and this Receiver. 

The said $3485.36 was deposited by your Receiver to his credit 
as such Receiver in said United States Trust Company, and a pass- 
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book, showing said deposit of $3485.36, was thereupon delivered by 
said Warden to said Receiver. The pass-book shows the following 
entry, which was made at the time aforesaid by said official of said 
bank, to-wit: “United States Trust Company in account with Levi 
H. David Receiver for the Sanitary Grocerv Co., 1909 June 4, De¬ 
posit $3485.36.” 

5. This Receiver requested said Warden and Claughton to deliver 
to him the pass-book of The Sanitary Grocery Company and all can¬ 
celled checks paid by said Trust Company prior to the Receivership 
order in this cause; thereupon, said Claughton exhibited said pass¬ 
book of The Sanitary Grocery Company, which showed that 

36 its said account or deposit had been closed by said Trust 
Company. There were a number of cancelled checks in said 
book. Said Claughton stated to your Receiver that the Trust Com¬ 
pany would deliver said books and checks to your Receiver. 

6. That after making said deposit, your Receiver left the office 
of said Trust Company, with the said pass-book in his hand. At the 
corner of 14th and G Streets, Northwest, he met Charles A. Douglas, 
counsel and trust officer of said company. Mr. Douglas asked your 
Receiver if he had been to the said Trust Company, to which your 
Receiver replied in the affirmative, at the same time showing said 
pass-book to him and the entry of the deposit therein; Mr. Douglas 
then stated to your receiver that the United States Trust Company 
had no claim on said $3485.36 which had stood to the credit of The 
Sanitary Grocery Company, at said Trust Company, but that Wolf 
and Jones, Receivers of The Semmes-Kellv Company, could not re¬ 
ceive the money on deposit in said Trust Company to the credit of 
Semmes-Kelly Company because the Trust Company had or would 
apply the same on the debt due by The Semmes-Kelly Company to 
said Trust Company. 

7. On the 14th day of June, 1909, your Receiver filed his first 
report in this cause, wherein and whereby, among other things, he 
set forth, according to the fact, that he had on deposit in said United 
States Trust Company, in his name as Receiver of The Sanitary 
Grocery Company, the sum of $3485.36. 

8. That very greatly to the surprise of your Receiver, he received. 

on the morning of June 16, 1909, through the mail, a letter 
37 from The United States Trust Company dated June 15, 1909. 

and signed by C. W. Warden, Vice-President thereof, a copy 
whereof is hereto annexed, is hereby referred to and is hereby made 
part hereof. Said original letter is hereto annexed, marked Exhibit 
No. 1, and is hereby referred to and made part hereof. Leave is 
hereby asked to produce the original pass-book, received by him from 
said Trust Company, as well as the original checks (hereinafter men¬ 
tioned) of your Receiver, payment of which was refused by said 
Trust Company. Copies of said checks, marked Exhibits Nos. 2 
and 3, respectively, are hereto annexed, and hereby made parts 
hereof. 

9. Upon receipt of said letter, your Receiver had a conversation 
with said C. W. Warden to whom your Receiver expressed great 
surprise at the receipt of the said letter, informing said Warden that 
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your Receiver had filed his sworn report to the Court, wherein your 
Receiver had reported to theCourt that he had $3485.36 on deposit in 
said united States -Trust Company, and that vour Receiver having 
had said fund paid over to him, on June 4th,‘ 1909, your Receiver 
refused to recognize any alleged claim upon the part of the said 
Companv to revoke the pass-book given to vour Receiver on June 
4th. 1909, showing that the Supreme Court of the District of Co¬ 
lumbia, through its Receiver of The Sanitary Grocerv Companv 
had actually on deposit in said institution $3485.36, and said Re¬ 
ceiver liiformed said Warden, in said conversation, that the United 
States Trust Company had, on its own motion, taken from noon on 
June Lnd, 1909, to the morning of June 4th, 1909, to investigate 
the matter of turning over the money of The Sanitarv Gro- 
38 eery Company, to your Receiver; that said company had 
consulted with its counsel, and had, after a full inquiry into 
the facts of the case, deliberately acted, and that your Receiver did 

and would insist upon the delivery of said fund to him as Receiver 
m this cause. 

10. Thereupon, on said 16th day of June, 1909, vour Receiver 
drew a check, payable to Levi H. David, Receiver The Sanitary 
Grocery Company, for $3485.36, on said United States Trust Com¬ 
pany, signing said check Levi H. David, Receiver for the Sanitarv 
Grocery Company, said signature being in strict conformity to that 
left with said Trust Company, his said check would be signed 
and your Receiver endorsed the said check as follows: “Levi U. 
David, Receiver The Sanitary Grocery Company.” 

Thereupon, on June 16, 1909, said Receiver deposited the 
said check in the Second National Bank to his account as Receiver 
o said Company, the same being on said date entered in his pass¬ 
book as Receiver as aforesaid by said Second National Bank. On 
June 18, 1909, the Second National Bank returned said check to 
your Receiver, and annexed thereto was and is a slip, from the 
l nited States Trust Company and written thereon is “payment 
refused. The said United States Trust Company refused to pay 
the said check of your Receiver, a copy of said check, together with 
said slip from the United States Trust Company is hereto annexed 
and asks leave to produce the original at any hearing that mav be 
had in respect of this matter. 

12. Your Receiver also received another letter, dated June 19. 

1909, from The United States Trust Company, on said date 

39 which was delivered to this Receiver by Charles W. Semmes. 

which is hereto annexed marked Exhibit No. 4 and hcrebv 
made part hereof. 

13. That on the morning of June 21, 1909, vour Receiver, ac¬ 
companied by Alexander Wolf, went to the United States Trust 
Company, and on said date your Receiver had another interview 
with Charles W. Warden, First Vice-President of said Trust Com¬ 
pany. Your Receiver requested the said Warden, as First Vice- 
President to deliver to your Receiver the pass-book of The Sani¬ 
tary Grocery Company and all cancelled checks paid by said Trust 
Company prior to the Receivership order herein, to which request 
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said \\ arden, after conversing with the legal counsel of said Trust 

Trnlfr™ Stated i° i™ u j K , e r ei Y? r that he and The United States 
Tru..t Company declined this Receiver’s request, and stated that 

Tru . st Company refused to deliver said pass-book and checks, or 
either of the said book or checks. Said Warden thereupon stated 
to your Receiver that he and the United States Trust refused to 
recognize your Receiver as Receiver of The Sanitary Grocery Com- 
pany. Thereupon your Receiver told said Warden that he (said 
\\ arden) and said Trust Company were, in the opinion of vour Re¬ 
ceiver, guilty of contempt of Court, in continually stating that he 
and said company refuse to recognize the decree of this Court ap¬ 
pointing your Receiver, and your Receiver further stated to said 
\V arden that the matter would be called to the attention of this 
Court, to which said W arden replied that your Receiver could go 
ahead and take any action your Receiver saw proper to take 

U color Q,. our I?0 - c f i Xf r a ' a ;‘! in made out another check for 
$,5485.3b, on said Trust Company, which was and is correct 

in form and substance, and presented the same to the payine teller 
of said Trust Company. The paying teller told your Receiver that 
he would have to be identified. Said Warden stated that the iden¬ 
tification was waived and instructed said paying teller not to pav 
the said check, adding, “we will not pav the check.” 

15. Your Receiver states that H. Bradley Davidson is the Presi- 
„; nt the said United States Trust Company, corporation; Charles 
\V. W arden is the First Vice-President thereof and Richard E 
Claughton is the Treasurer thereof. The said Trust Company was 
incorporated over a year ago, and since its said incorporation it has 
conducted and when your Receiver made his said independent de¬ 
posit of $348o.36 on June 4th, 1909, said company was conductin'* 
and it now conducts, a general banking business in the City of 
Washington, District of Columbia, similar to National Banks of 
said City and District. The said United States Trust Company oper- 
rites under the supervision of the United States Government 

16. Your Receiver avers that all of the aforesaid officers and 
offals of said named Trust Company had knowledge of the order 
and decree passed in this cause on .Tune 2, 1909, appointing Levi H. 
David, Receiver of said The Sanitary Grocery Company, and also 
that your Receiver had duly qualified by giving bond, as required 
thereby which had been approved by this Court, a certified copv 
thereof having been served as aforesaid upon said Warden and 

Claughton, as First Vice-President and Treasurer, respect- 
41 ively, of said Trust Company, for themselves and as officers 

and officials of said United States Trust Companv on June 
2nd, 1909, by your Receiver in this cause. 


17. Your Receiver avers that said Charles W. Warden and Rich¬ 
ard E. Claughton, as First Vice-President and Treasurer, respect¬ 
ively, of said United States Trust Company, acting for and on be¬ 
half of said Company, requested your Receiver to wait from noon of 
June 2, 1909, when the Receivership order was served on said Trust 
Company, through its said officers, until its legal counsel and trust 
officer could make an investigation of all of the facts to determine 
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for said Trust Company whether it would comply with the demand 
of your Receiver for a delivery to him of said money standing in 
the name of The Sanitary Grocery Company, in said Trust Com¬ 
pany, and your Receiver further states that said Company, through 
its said officers, announced to your Receiver on the afternoon of 
June 3, 1909, and again on the morning of June 4, 1909, that said 
Company had concluded its investigations, and that it had decided 
that it had no claim on said fund, to-wit: $3485.36 and had your 
Receiver to receipt in writing therefor, your Receiver depositing the 
same to his credit as Receiver in said Trust Company. 

IS. Your Receiver further avers that by the unwarranted action 
of said Trust Company, its officers and agents, and particularly its 
First Vice-President, Charles \Y. Warden, in writing the letter to 
your Receiver dated June 15, 1909, announcing that said company 
and said V arden on said date refused to recognize the order of Re¬ 
ceivership in this cause, and said Trust Company, through 

42 its officers and agents, in dishonoring the checks of your 
Receiver, have, it is respectfully submitted, been guilty of 

interfering with the administration of the estate in the custody and 
under the control of this Honorable Court, through its Receiver, in 
this cause, and, therefore, guilty of a contempt of this Honorable 
Court, and your Receiver deems it his duty to bring this matter to 
the attention of this Court to the end that said United States Trust 
Company, by its officers and agents, its President, First Vice-Presi¬ 
dent and Treasurer, may be punished for knowingly, as your Re¬ 
ceiver avers the fact to be. disobeying and disregarding the order of 
Receivership made herein. Said Receiver annexes hereto the affi¬ 
davits of Alexander Wolf and Kugene A. Jones & hereby asks that 
the same may be read & considered in connection with this applica¬ 
tion & petition. 

Wherefore, the premises considered, your Receiver prays as fol¬ 
lows : 

1. That a rule may issue herein directed against The United 
States Trust Company, corporation, requiring it to show cause, if 
anv it can, whv it should not deliver forthwith to Levi H. David, 
Receiver of The Sanitary Grocery Company, Inc., $3485.30, being 
the amount deposited in The United States Trust Company, cor¬ 
poration, on June 4, 1909, by said Levi H. David, as such Receiver. 

2. That said United States Trust Company, corporation, by H. 
Bradley Davidson, its President. Charles W. Warden, its First Vice- 
President. and Richard E. Claughton, its Treasurer, show cause 
herein, if they, or either of them can. why said United States Trust 

Company, corporation, or said named persons, or either of 

43 them, should not forthwith deliver into the custody of Levi 
H. David, as Receiver for the Sanitary Grocery Co., Inc., 

$3485.36, deposited by him as such Receiver in the said United 
States Trust Company, on June 4, 1909. 

3. That said United States Trust Company, corporation, bv and 
through its officers and officials, IT. Bradley Davidson, as President 
thereof, and individually, Charles W. Warden, First Vice-President 
thereof, and individually, and Richard E. Claughton, as Treasurer 
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thereof, and individually, and ca*?h of them, show cause herein if 
any they, and each of them can, before this Court, on a day certain 

this’ Court* to T * °/ *- henl ’ S ^u n °‘ be ad i ud g ed in contempt of 
h Court for interfering with the money, namely, $3485 36 as 

shown by the foregoing petition, in the custody of this Court, through 
its Receiver in this cause. ’ s 

„J K That . sa . id Charles W. Warden show cause herein why he should 
not be adjudged in contempt of this Court for writing the letters 
dated respectively, June 15, 1909, and June 16, 19097 to Levi H 
David, Receiver ior the Sanitary Grocery Company Inc and eioned 
by said Warden as Vice Presfde.it, a.fnexed'to'and mentnTd 

the foregoing petition. 

5 That said Charles W. Warden show cause herein why he should 
not be adjudged in contempt of this Honorable Court for stating 

21 1^9 J i’ t0 H7 . IL J David > Reiver herein, on June 

21, 1909 that lie and said United States Trust Company did not 

and would not in any way recognize the order made in this cause 

appointing said Lev, H. David, as Receiver of the said Sanha™ 

Grocery Company, Inc., and in actually refusing to so reeog- 

44 nize said Levi H. David, as such Receiver, and interfering 

with said Receiver and the administration of the estate in 

this cause, and also why said United States Trust Co., and said 

Varden, and each of them, should not be adjudged in contempt of 

this Ilonmable Court for refusing to pay the checks of Levi H 

2! f° r S a,d ’ drawn b - v him ™ his said account in 
the said Lmted States Trust Company, and for refusing to deliver 

to said Receiver the pass-book and cancelled checks of Sanitary 
Grocery Co., in said petition alleged. y 

And for such other and further relief as to the Court may seem 
meet and proper m the premises. 

LEVI H. DAVID, 

Receiver of the Sanitary 

WOLF & ROSENBERG, Inc ^° M 

Att’ys for Rec. 

District of Columbia, To wit : 

1, Levi H. David, on oath state that I have read the foregoing 
report and petition by me subscribed, and I know the content! 
thereof; that the matters and things and facts therein set forth unon 
my personal knowledge, are true, and those stated therein upon 
my information and belief, I believe to be true. F 

LEVI H. DAVID. 

Subscribed and sworn to before me this the 23" day of June 

1909 . * 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Aw’t CVk. 
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45 Receiver's Exhibit No. 1. 

United States Trust Company, 

Operated Under Supervision of the United States Government. 

Washington, D. C., loth June, 1909. 
Mr. Levy II. David, Receiver, The Sanitary Grocery Co., Washing¬ 
ton, I). C. 

Dear Sir: We are just now informed that the Sanitary Grocery 
Company of which you are receiver, is a corporation, the stock of 
which is owned and controlled by the Semmes-Kelly Company, 
another corporation, against which an involuntary petition in bank¬ 
ruptcy was tiled on the 2nd day of June, 1909, and receiver ap¬ 
pointed thereunder with the consent of the Semmes-Kelly Company. 

In view of this information, we desire to state that, on advice of 
counsel, we will refuse to recognize you as such receiver of the 
Sanitary Grocery Company and will apply the moneys on deposit 
to the credit of the Sanitary Grocery Company to the indebtedness 
due and coming due to the Trust Company by the Semmes-Kelly 
Company, unless otherwise ordered by the court. 

The pass-book with the credit entered given you as receiver was 
done so by mistake of fact, is null and void. 

Very respectfully yours, C. W. WARDEN, 

Vice-President. 

Telephone reply. 

6/16/09. 

46 Receiver's Exhibit No. 2. 

United States 
Trust Company, 

Washington, 

D. C. 

Washington, D. C., June 16, 1909. No. 1. 

United States Trust Company of the District of Columbia 

Pay to the order of Levi H. David, Receiver The Sanitary Grocery 
Company $3485.36/100 Three thousand, four hundred eighty 
five & 36/100 dollars. 

LEVI H. DAVID, 

Receiver for The Sanitary Grocery Company. 
(Endorsed.) 

Levi H. David Receiver 
The Sanitary Grocery Company 
For 

Deposit in the Second National 
Bank to the credit of Levi H. 

David, Receiver The Sanitary 
Grocery Company. 
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Second National Bank 
Prior Endo:*sements 
June 17 1909 
Guaranteed 
Washington, D. C. 

Returned by 

United States Trust Company 
of the District of Columbia. 

Signature unsatisfactory 
Sent in error 
Endorsement 
Not properly signed 

Date-- 

Not sufficient funds 
No such account 
No advice 
Payment stopped 
Not properly drawn 
Drawn against uncollected checks 
47 Account closed 

Drawer dead 

Not properly receipted 

See instructions on back of check 

Pass-book must accompany the check 

Payment refused 

Press of Shaw Bros. 


48 


Receiver's Exhibit No. 3. 


United States 
Trust Company, 

Washington, 

D. C. 

Washington, D. C., June 21, 1909. No. —. 

United States Trust Company of the District of Columbia 

Pay to the order of Levi H. David Receiver Sanitary Grocery Co. 
$3485.33 Three thousand, four hundred eighty five 36/100 dol¬ 
lars. 

LEVI H. DAVID, 

Receiver of The Sanitary Grocery Co. 

(Endorsed.) 

Levi H. David 
Receiver Sanitary 
Grocery Co. 


4—2111a 
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4y Exhibit No. 4. 

Lnited States Trust Company. 

Operated Under Supervision of the United States Government. 

Washington, D. C., ISth June, 1909. 

Mr. Levy H. David, Receiver, The Sanitary Grocery Co., Washing¬ 
ton, D. C. 

Dear Mr. David : We desire to say in a very friendly manner, in 
a conversation just had with Mr. Charles W. Semmes respecting our 
action, as outlined in our letter to you of yesterday that we at no 
time consulted Mr. Semmes about the matter, and thought that it 
was perhaps our interest for him not to know it, and as a matter of 
fact, lie knew absolutely nothing about our action in the matter 

until today and then he learned it thro channels other than this 
institution. 

We also desire to impress upon you that not until late Saturdav 
evening last were we in possession of the information that the Sani¬ 
tary Grocery Company was owned entirely by the Semmes-Kelly 
Company, as up to that time we thought it was an independent cor¬ 
poration having various shareholders. 

„ Had we known it was simply the retail department of Semmes- 
Kelly Company, we would not have passed the funds to your credit 
which we did in perfect good faith, expecting you to use the money! 

_ tho hoping }ou would carry it with us and use as your needs 
oO required and further hoping that you would place the daily 
receipts of the Receivership with us. 

Again assuring you that Mr. Semmes had no information as to 
our action, we are, 

Yours truly, C. W. WARDEN, 

Vice-President. 


In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 


Equity. No. 28579. 


The Semmes-Kelly Company, a Corporation, Complainant, 

vs. 

Tub Sanitary Grocery Company, a Corporation, et al„ Defend- 

ants. 

District of Columbia, ss: 


Eugene A. Jones, being first duly sworn on oath deposes and 
says: r 

That he is one of the receivers of the Semmes-Kell v Company 
Inc., and that on June 2d, 1909, he presented to Richard E. Claugh- 
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ton and Charles W. Warden, officers of the United States Trust Com¬ 
pany a certified copy of the appointment of Mr. Alexander Wolf 
and himself as receivers of said company, and made demand for the 
possession of all funds on deposit in the said company, to the credit 
of the Semmes-Kelly Company. That at the same time Mr. Levi H. 
David, the receiver of the Sanitary Grocery Company, Inc., made a 
similar demand for payment of the funds of said last named com- 
pany on deposit m said banking institution. That the said officials 
said they required time to consider the matter and consult their 
counsel. That in the course of the said conversation the statement 
was made by the said Claughton and the said Warden, in the 
oz presence of each other, and in the presence of affiant and his 
co-receiver, and the said Levi H. David, that the United 
fctates I rust Company had no claim or demand of any kind 
against the Sanitary Grocery Company, and no reason was assigned 
at said conversation for not turning over the fund to the receiver of 
the Sanitary Grocery Company, other than the desire to consult 
counsel before doing so. 

Affiant further says that Charles A. Douglas, Esq., counsel and 
trust officer of the United States Trust Company, in the presence 
of Mr. Levi H. David and Richard E. Claughton and this affiant, 
stated after he had conversed with Messrs. Warden and Claughton, 
in regard to the demand of the receivers of the Semmes-Kelly Com¬ 
pany and the receiver of the Sanitary Grocery Company, as afore¬ 
said, that he (said Douglas) could not at that moment decide the 
question for the reason that he wanted to go over all the facts in 
reference thereto, and that as soon as he could do so, he would advise 
the said United States Trust Company about it. 

EUGENE A. JONES. 

Subscribed and sworn to before me this 22 dav of June, A. D. 
1909. 

[seal.1 GEORGE C. SHINN, 

Notary Public in and for the District of Columbia . 


53 In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Complainant, 

vs. 

The Sanitary Grocery Company, a Corporation, et al., Defend¬ 
ants. 

Alexander Wolf, being first duly sworn, on oath deposes and 
says: 

That Eugene A. Jones and this affiant were appointed, and duly 
qualified, as receivers in the bankruptcy of the Semmes-Kelly Com¬ 
pany, by the Supreme Court of the District of Columbia, on June 2d, 
1909, in bankruptcy cause No. 613, of said court. 
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On June 2d, 1909, he and his co-receiver presented to Richard E. 
C augliton and Charles W. Warden, officers of the United States 
i rust Company, a certified copy of the appointment of affiant and 
sait Jones as receivers of said Semmes-Kelly Company, and made 
demand for the possession of all funds on deposit in the said trust 
company, to the credit of the said Semmes-Kelly Company. That 
at the same time Levi II. David, receiver of the Sanitary Grocery 
Company Inc., made a similar demand for the pavment of the funds 
ot the said last named company on deposit in said banking institu- 
tion. That the said officials said they required time to con- 
04 sider the matter and to consult their counsel. Affiant further 
t Charles A. Douglas, Esq., counsel and trust officer 

ot the United States Trust Company, in the presence of Levi H. 
Davui, Richard E Claughton, Eugene A. Jones and this affiant, 
stated, after he had conversed with Messrs. Warden and Claughton, 
m regard to the demand of the receivers of The Semmes-Kellv Com- 
panv and the receiver of the Sanitary Grocerv Company, as afore¬ 
said, that he (said Douglas) could not at that moment' decide the 
question for the reason that he wanted to go over all the facts in 

a 1 • | tt • , as soon as he could do so, he would advise 

the said United States Trust Company about it. 

Affiant further says that on the morning of June 21st, 1909, he 
accompanied Levi II. David, receiver as aforesaid, on the occasion 
of his visit to the I nited States Trust Companv, and was present 
and heard a conversation between said David and said Charles W. 
\\ arden, that said David requested the said Warden to deliver to 
him the pass book of the Sanitary Grocery Company and all can¬ 
celled check> paid by said company prior to the receivership order, 
to which request said Warden stated that he would talk to the attor 
ne\ of the I nited States Trust Company about the matter. In 
the presence of affiant and said David, said W arden had a conversa¬ 
tion with said attorney on the telephone, in which he (said Warden) 
asked said company’s attorney if the United States Trust Company 
should comply with said David’s demand. Thereupon said Warden 
stated to said David that the United States Trust Company refused 
to deliver said pass book and cheeks, or either the said pass book or 
checks, and he further stated to the said David that he (said 
55 Warden) and the said United States Trust Company did and 
would refuse to recognize the said David as receiver of the 
Sanitary Grocery Company, in reply to which the said David stated 
to said Warden that in the opinion of said David the said Warden 
and the said Trust Company were guilty of contempt of court, in 
asserting that neither the trust company nor said Warden would 
recognize the dccioo of this court, appointing said David receiver, 
and said David further stated to said Warden that the matter would 
be called to the attention of this court, to which -aid Warden replied 
that said David could go ahead and take whatever action, he (said 
David) thought proper. 

Affiant further says that said David presented a check for 
$3485.36 drawn on said Trust Company, and requested the paying 
teller of said trust company to pay same. The paying teller stated 
to said David that be would have to be identified. Thereupon said 
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Warden, 1st Vice-President of said trust company, stated that the 
identification was waived, but he instructed said paying teller not to 
pay the said check of the said Levi H. David, receiver. 

ALEXANDER WOLF. 

Subscribed and sworn to before me this 22nd day of June, A. D. 

1909. 

[seal.] HARRY S. WOLF, 

Notary Public in and for the District of Columbia. 


56 Rule to Show Cause Against U. ,S'. Trust Company et al. 

Filed June 23, 1909. 

Tn the Supreme Court of the District of Columbia, Holding an 

Equity Court, 

Equity. No. 28579. 

ite Semms Kelly Co., Corporation, Complainant.. 

vs. 

Tiie Sanitary Grocery Co.. Corporation, et al.. Defendants. 

On consideration of the verified report and petition of Levi II. 
David, Receiver of The Sanitary Grocery Company, corporation, 
one of the defendants herein, filed in this cause, on June 23, 1909! 
it is by the court, this the 23rd day of June, 1909, ordered that The 
United States Trust Company, corporation, show cau^e, if any it 
can, on the 1st day of July 1909, at the hour of ten o^lock, a. m., 
before this court, why it should not deliver forthwith to Levi IT 
David, Receiver of the defendant The Sanitary Grocery Company! 
corporation, in this cause, $3485.30, being the amount deposited in 
said The United States Trust Company, corporation, on June 4, 
1909, by said Levi IT. David, as such Receiver; and 

That said 1 nited States Trust Company, corporation, by H. 
Bradley Davidson, its President, Charles W. Warden, its First Vice- 
President, and Richard E. Claugliton, its Treasurer, show cause, if 
any they, or either of them can, on said 1st day of July 
57 1909, at 10 a. m., before this Court, why said named Trust 

Company, or said named persons, or either of them, should 
not forthwith deliver into the custody of Levi H. David, Receiver 
for the Sanitary Grocery Co., Inc., $3485.36, deposited by him as 
such Receiver in the said United States Trust Co., on June 4, 1909: 
and 

That said United States Trust Co., corporation, by and through 
its officers and officials, H. Bradley Davidson, as President thereof, 
and individually, Charles W. Warden, First Vice President thereof! 
and individually, and Richard E. Claughton, as Treasurer thereof! 
and individually, and each of them, show cause, if any they or either 
of them, can, on the said 1 day of July 1909, at 10 a.' m., before this 
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Court, why they and each of them, should not be adjudged in con¬ 
tempt of this Court for interfering with the money, namely. 
$3485.36, as shown by said petition of said Receiver, in the custody 
of this Court, through its Receiver in this cause; and 

That said Charles W. Warden show cause, if anv he can, on said 
1 day of July 1909, at 10 a. m., before this Court, why he should 
not be adjudged in contempt of this Court for writing the letters 
dated respectively, June 15, 1909, and June 16, 1909, to Levi H. 
David, as Receiver of The Sanitary Grocery Company, Inc. and 
signed bv said Warden, as Vice-President, which said letters are an¬ 
nexed to and mentioned in said report and petition of said Levi H. 
David, Receiver; and 

That said Charles W. Warden show cause, if anv he can, on said 
1 day of July 1909, at 10 a. m., before this Court, why he 
58 should not he adjudged in contempt of this Court, for stating 
and asserting, verbally, to Levi II. David, Receiver in this 
cause, on June 21. 1909. as shown by said Receiver’s report and peti¬ 
tion filed herein, that lie, said Warden, and said United States Trust 
Company, corporation, did not and would not in any way recognize 
the order made in this cause appointing Levi IT. David, as Receiver 
of the said Sanitary Grocery Co.. Inc., and in actually refusing to 
so recognize said Levi II. David, as such Receiver, and in interfer¬ 
ing with said Receiver and the administration of the estate in this 
cause, and said United States Trust Company, corporation, shall 
show cause on said date, before this court, for refusing to pay the 
(*hecks of Le\i II. David, as Receiver in this cause, drawn by him on 
his said account in the said United States Trust Company', and for 
refusing to deliver to said Receiver the pass-book and cancelled 
checks, as shown by the Receiver’s said petition. 

A certified copy of this rule shall be served by the United States 
Marshal on said The I nited States Trust Company, corporation, 
II. Bradley Davidson. Charles W\ Warden and Richard E. Claugh- 
ton, on or before the 28 day of June 1909. 

By the court: 

WRIGHT, 

Justice Supreme Court, District of Columbia. 


Marshals Return. 

Served copy of within rule to show cause on H. Bradley 
59 Davidson, Charles W T . Warden, & Richard E. Claughton, in¬ 
dividually and as President. First Vice-President and Treas¬ 
urer, re."peeti\ely, of the I nited States Trust Company, personally, 
and also served copy of within rule to show cause, together with copy 
of petition in this cause on United States Trust Co. bv service on 
James Trimble, Secretarv. 

June 23, 1909. 


AULICK PALMER, Marsh*,?. 
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Answer of United Mates Trust Company. 

Filed July 1, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 6 

Equity. No. 28579. 

The Semmes Kelly Co., Corporation, Complainant 

vs. 

The Sanitary Grocery Co., Corporation, et al., Defendants. 

Joint and several answers of United States Trust Conmanv H 
B radle.v Davidson President, Charles W. Warden Vice-President 
and Richard E. Claughton, Treasurer, officers of said United States 
Trust Company, and as individuals, to’the petition of Levi H David 

60 rule t0 ? how cause issued thereon. 

ceiver m Z ^ H David ^ «PPointS Re 

1909 and tl.or'of ' Company, a corporation, on June 2, 

J and thereafter qualified as such, as alleged in ti e first na...T’ 

graph of the petition. These respondents further admit that said 
Receiver presented to them as officers of the United Stales Trust 

<l ' 1 1 , . l ei - CI ’P- V of t,le order of this Honorable Court an 
pointing him Receiver, and on the 2nd dav of C lQftQ T 

demand that the moneys on deposit in the said United States Trust 
Company to the credit of the Sanitary Grocery Con.panv be nTd 
over to him; the respondent. Charles W Warden 

that as an officer ofthe United States TrustCompan ,e tated ta 
said Receiver that he desired to consult counsel before coii K ne 
with his request; Richard E. Claughton, one of the reZndent? 
herein, admits that on June 2, 1909, he requested the said Receiver 

to the th . e Sanitary GrSe'tyComp?^ shouTd be'turned^S 

the first and second paragraphs of the petition ‘ ® 

* urther answering said paragraphs these respondents admit the 
other allegations of said paragraph relating to the conLeSViYh 
Mr. Douglas, counsel of the United States Trust Company and the 
request that the decision of the question presented to him be 
61 postponed until he could go thoroughlv over the facts 

3. Answering the third paragraph of the petition and with 
particular reference to that part thereof which “ t n 1 ” 

conversation between Mr Douglas and the said Receive/ffiSe 
spondents say that they have no information or knowledge concern 
mg the same and therefore neither admit nor denv it but these re’ 
spondents do admit that they were advised by the counsel of the 
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United States Trust Company to pay over to the said Receivers the 
amount on deposit to the credit of the Sanitary Grocery Company. 

4. These respondents admit that on June 4, 1909, said Receiver 
was informed by the proper officer of the United States Trust Com¬ 
pany that there was on deposit in said institution to his credit the 
sum of $3485.36, and that respondents Charles W. Warden and 
Richard E. Claughton requested said Receiver to leave the said sum 
of money on deposit to his credit and to place on deposit such other 
funds as might come into his hands as said Receiver and stated that 
such funds left on deposit would be increased by allowance of bank 
interest and they admit further that they used other proper en¬ 
deavors to induce said Receiver to make the United States Trust 
Company the depository of his funds. And, believing that the 
Sanitary Grocery Company was a separate and independent corpora¬ 
tion from the Semmes-Kellv Company, the said respondents stated to 
said Receiver that by leaving his said funds on deposit in the United 
States Trust Company, he would be in no danger of a complication 
growing out of the relations of the United States Trust Company 

with the Semmes-Kelly Company; but the said respondents 

62 say that they did not know nor were they informed by said 
Receiver, although he had full knowledge of the facts, that 

the Sanitary Grocery Company was merely the trade name of the 
Semmes-Kelly Company and that the two concerns were in fact the 
same. The respondent Charles W. Warden further admits that he 
asked Charles W. Semmes to request the said Receiver to leave the 
said moneys on deposit in the said Trust Company, as alleged in 
said paragraph. 

Further answering said paragraph, these respondents admit that 
said Receiver left the said sum on deposit in said Trust Company 
and that a proper receipt was taken from him showing payment of 
the said sum to him, and the said sum was thereupon carried to the 
credit of said Receiver and a pass book showing said deposit issued 
to said Receiver as in said paragraph alleged. 

5. Answering the fifth paragraph, these respondents admit the 
request by said Reeeiver to deliver to him the pass book of the 
Sanitary Grocery Company and all cancelled checks paid by the 
said Trust Company prior to the receivership order in this cause 
and that the account of the said Sanitary Grocery Company had 
been closed by said Trust Company. 

6. 7, 8 and 9. Answering the sixth, seventh, eighth and ninth 
paragraphs or so much thereof as they are advised it is material to 
make answer to. these respondents say that they have no knowledge 
or information concerning the filing of the report of the Receiver, 
stating the deposit in said Trust Company of said fund to his credit 

and therefore neither admit nor deny the same, and hereby 

63 refer to said report as the best evidence thereof. These re¬ 
spondents admit that on June 15, 1909, a letter from the 

United States Trust Company signed by Charles W. Warden, Vice- 
President thereof, a copy of which is annexed to the petition, was 
written and mailed to said Receiver, and that on the next day the 
said Receiver had a conversation with the respondent, Charles W. 
Warden, substantially as set forth in said paragraph nine. 
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10 and 11. Answering paragraphs ten and eleven, these respond¬ 
ents admit that on June 17, 1909, a check signed by said Receiver, 
drawn to the order of Levi H. David and endorsed on the back 
thereof “Levi II. David, Receiver of the Sanitary Grocery Company” 
was presented at the United States Trust Company for payment and 
that upon the advice of counsel the said check was marked ‘‘Pay¬ 
ment refused” and returned through the channels from whence it 
came. 

12. These respondents admit the authenticity of letter dated June 
16, 1909, and attached to the petition as Exhibit No. 4. 

13. Answering the thirteenth paragraph of said petition, these 
respondents admit that the facts in said paragraph alleged are sub¬ 
stantially true, except that these respondents did not and do not 
refuse to recognize the said Receiver as such, except as to his right 
to demand the payment to him of the said sum on deposit to the 
credit of the Sanitary Grocery Company, subsequently transferred 
to the credit of the said Receiver under a mistake of facts; and these 
respondents further deny that they refuse to turn over the pass book 
and cancelled checks of the Sanitary Grocery Company to the said 

Receiver, and state that at no time had they been advised to 

64 refuse to turn over the said pass book and cancelled checks 
and are willing at any time to do so, but as to the payment 

of the said sum of money to the said Receiver, the respondent, 
Charles W. Warden, stated to said Receiver that on the advice of 
counsel, he would refuse to recognize the claim of the Receiver to 
the said fund and would hold the same until the further order of 
the court. 

14. Answering the fourteenth paragraph, these respondents ad¬ 
mit that the said Receiver thereupon made out another check for 
the said sum and presented the same for payment, which was again 
refused for the same reason. 

Further answering said petition, these respondents state that in 
all the matters and things pertaining to the issues involved they and 
each of them have acted as officers and agents of the United States 
Trust Company and not as individuals and state the facts to be con¬ 
cerning the whole transaction, as follows: 

That on June 2, 1909, Levi H. David, Esq., presented to the 
proper officers of the Trust Company an order duly certified ap¬ 
pointing him Receiver of the Sanitary Grocery Company, a cor¬ 
poration ; that theretofore the said Sanitary Grocery Company had 
been a depositor of the said Trust Company and at that time had 
on deposit in the said Trust Company the sum of $3485.33; that the 
said Receiver requested that the said sum be paid over to him as 
such Receiver and after consulting with counsel of the Trust Com¬ 
pany, the said sum was passed to the credit of the said David as 
Receiver and such entries made in the books of the said Trust Com¬ 
pany as were necessary to show the transfer of said funds to 

65 his credit. These respondents state that when it was decided 
to pay over the said fund to the said Receiver, they requested 

him to open an account in the Trust Company and to deposit the 
funds coming into his hands as Receiver therein; that at the time 
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31 THE UNITED STATES TRUST COMPANY, ETC., VS. 

these respondents did not, nor did any of them, have any informa¬ 
tion concerning the relations between the Sanitary Grocery Com¬ 
pany and the Semmes-Kelly Company; that the Keeeiver did not 
furnish them a copy of the petition of the Semmes-Kelly Company 
herein nor of the answer of the Sanitary Grocery Company or any 
other part of the record except the bare order of appointment of 
him as Receiver, nor did he inform respondents or any of them of 
the real relations between these two companies, although he had full 
knowledge of the same, so that upon his demand for the payment 
over to him of said funds to the credit of the Sanitary Grocery Com¬ 
pany, these respondents, believing that the Sanitary Grocery Com¬ 
pany was a separate and independent corporation, were advised in 
the premises that no cause existed for withholding the said fund 
and thereupon in good faith placed the said sum to his credit as 
Receiver. 

These respondents state that the Semmes-Kelly Company, a cor¬ 
poration, the complainant herein, was and is indebted to the United 
States Trust Company in the sum of $8,028.30 with interest on its 
certain promissory notes as follows: 

Note dated May 14/09 $200, due June 14/09, with interest at 6% 

“ “ Apr. 7/09 $3000, “ June 7/09 “ “ “ “ 

May 19/09 $250, “ June 18/09 “ “ “ “ 

41 “ May 28/09 $4456, “ July 27/09 “ “ “ “ 

These respondents further state that on the 2nd day of 
66 June, 1909, an involuntary petition in bankruptcy was filed 
against Semmes-Kelly Company in the Supreme Court of 
the District of Columbia, holding a Bankruptcy Court, said cause 
being known as Bankruptcy No. 613, and that on the — day of 
June, 1909, said Semmes-Kelly Company was duly adjudicated a 
bankrupt; that on the 2nd day of June, 1909, there was filed in 
said cause the petition of Board, Armstrong & Company, one of the 
creditors of the Semmes-Kelly Company, which joined in the in¬ 
voluntary petition in bankruptcy, praying that receivers be appointed 
to take charge of the assets of the alleged bankrupt pending the ap¬ 
pointment of a trustee, and thereafterwards receivers were appointed 
and duly qualified as such, in all of which the Semmes-Kelly Com¬ 
pany acquiesced. 

These respondents further state that at the time of the filing of 
said involuntary petition in bankruptcy against the said Semmes- 
Kelly Company, there was on deposit in‘the said United States Trust 
Company to the credit of the Semmes-Kelly Company a large sum 
of money, which, upon the advice of counsel, the said* United States 
Trust Company refused to pay over to the Receiver appointed for 
the said Semmes-Kelly Company, holding the same as a credit on 
the indebtedness of the said Semmes-Kelly Company to the said 
United States Trust Company, but which was not sufficient to pay 
said indebtedness. 

This respondent. Charles W. Warden, further states that on the 
12th day of June, 1909, several days after the Receiver of the Sani- 
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tary Grocery Company had been credited with the fund on 
o7 deposit to the credit of the Sanitary Grocery Company in the 

A c? S •ompany, it came to his knowledge for the first 

time that the Sanitary Grocery Company was owned and controlled 

.,Li vf . ®f m |I ,es ' Kel ly Company and that it was the trade name 
used b> the Semmes-Kelly Company for carrying on its retail busi¬ 
ness, and! that in fact that the two companies were identical. In 
\uew of this information, these respondents caused an investigation 
to be made of the relations existing between the Sanitarv Grocery 
Company and the Semmes-Kelly Company and discovered that the 
Sanitary Grocery Company while pretending to have a separate cor¬ 
porate existence was in fact the name under which the retail depart- 
0 of . the Semmes-Kelly Company was operated; that the 
said Sanitary Grocery Company went through the form of an or- 
ganization under the laws of the District of Columbia on or about 
the loth day of April, 1907; that the capital stock was named as 
bemg $ 5 ,0°0, divided into fifty shares of the par value of $100 each- 
that Charles W. Semmes, the President of the Semmes-Kelly Com¬ 
pany for and on behalf of that Company, went through the form of 
purchasing from the organizers of the Sanitary Grocerv Companv 
forty-seven hundred dollars worth of the stock out of a total of five 
thousand dollars worth, and that the remaining three hundred 
dollars of the capital stock represented by three shares was out¬ 
standing in the names of three different individuals to qualify 
them as officers and directors of the said Company, but which said 
stock was never bona fide issued to them and was never paid for; 
that the business of said corporation was stated to be the retailing 
of groceries; that the Semmes-Kelly Company was a jobber 
68 of groceries and the two concerns were under the management 
of the said Semmes and run as part and parcel of the same 
business; that all of the moneys received by the said Sanitary Gro¬ 
cery Company from the sale of its wares and merchandise, was 
turned over to the Semmes-Kellv Company and by it deposited to the 
credit of the Sanitary Grocery Company, which was but another 
name for the Semmes-Kelly Company; that no shares of stock were 
ever issued by the Sanitary Grocery Company and no stock book 
kept; that all of the goods, wares and merchandise were furnished 
to the Sanitary Grocery Company by the Semmes-Kelly Company, 
in order to enable it to carry on the retail department of the busi¬ 
ness; that the Semmes-Kelly Company opened and kept on its books 
a separate account with each of the chain of stores which were nomi¬ 
nally under the name of the Sanitary Grocery Company, charged 
said stores separately for all goods, wares and merchandise fur¬ 
nished it, and received all of the gross profits derived from the sales, 
and paid all of the expense incident to the carrving on of each of the 
separate stores, and otherwise dealt with and concerning the said 
Sanitary Grocery Company as a mere department of the business of 
the Semmes-Kelly Company which in fact it was, all of which will 
more fully appear by the petition of the Semmes-Kellv Company 
filed herein and the answer of the Sanitary Grocery Company thereto 
reference to which is hereby made and’ prayed to be made a part 
hereof. 
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Further answering, these respondents state that after said investi¬ 
gation with the aforesaid result, they consulted counsel of the Trust 
Company, and were advised that under all of the circumstan- 

69 ces, it was their duty, as officers of the said Trust Company 
to notify the Receiver of the Sanitary Grocery Company that 

the passing of the said funds to his credit was done without knowl¬ 
edge of the facts and all entries relating thereto would be treated as 
such and the funds theretofore on deposit to the credit of the Sani¬ 
tary Grocery Company held, pending the further order of the court, 
as a credit on the indebtedness of the Semmes-Kellv Companv to it; 
and that thereupon the letter of June 15, 1909, addressed to the said 
Receiver was written and posted by the respondent Charles W 
Warden. The re-pondent Charles W. Warden says that that por¬ 
tion of said letter which states “we will refuse to recognize you as 
such Receiver of the Sanitary Grocery Company, and will apply the 
moneys on deposit to the credit of the Sanitary Grocery Company, 
etc.” was intended to mean and did mean that he would refuse to 
recognize the claim of the said Receiver to the funds of the Sanitary 
Grocerv Company on deposit in said Trust Company. 

Further answering said petition, the respondents state as officers 
of the said Trust Company and as individuals, that they have not 
had nor have they now any intention of ignoring the officers or 
orders of the Court or of otherwise offending the dignity of the 
Court and that in all matters and things pertaining to the issues 
herein, they have acted as officers of the said Trust Company, and 
on the advice of counsel, and in the performance, as they thought 
of their duty in carrying out the trusts of their office,* and they 
jointly and severally deny any intention of interfering with the 
officers or processes of the Court, and state that all thevhave done 
in the premises was done to preserve the proper tv of which 

70 they are trustees, and that they stand ready and willing to 

. obey and carry out any orders of the Court dulv made at the 
hearing on all of the facts. 

Having fully answered the petition, these respondents prav that 
the rule heretofore issued against them may be discharged. 

UNITED STATES TRUST COMPANY 
By H. BRADLEY DAVIDSON, Presidest. 

C. AV. V ARDEN, J r ice-President 
R. E. CLAUGHTON, Treasurer. 

G. L. BAKER, 

BERRY & MINOR, 

Solicitors for Respondents. 


District of Columbia, ss: 


We, H. Bradley Davidson, Charles AV. Warden and Richard E 
Clmi^hton, as officers of the United States Trust. Company and as 
individuals, on our oath depose and say that we have read the fore- 
going answer by us subscribed and know the contents thereof: that 
the facts therein set forth upon our personal knowledge are true 
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and those stated therein upon information and belief, we believe to 
be true. 

H. BRADLEY DAVIDSON. 

C. W. WARDEN. 

R. E. CLAUGHTON. 

^Subscribed and sworn to before me this 30th day of June, A. D., 

fsEAL -] L. E. SCHREINER, 

Notary Public, D. C. 

71 Affidavit of Chas. A. Douglas in Behalf of U. S. Trust Co. 

Filed November 3, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Plaintiff. 

VS. 

The Sanitary Grocery Company, a Corporation, et al„ Defend- 

ants. 

District of Columbia, ss: 

Chas A. Douglas, being duly sworn, deposes and savs that he is 

June3 that or about 

A • 3, 1909, the said United Mates I rust Company, uixm affiant’s 

advice, transferred to the account of the Receiver of the SanYtarv 
G t Z ei l Company, the sum of $3485.36 then standing on the book^ 

o t le L mted States Trust Company to the credit of the said Sanitary 
Grocery Company. 1 • 

That the advice thus given to the United States Trust Comnanv 

furl'd"l " hl ° J t le , SaKl Tnlst Company acted in thus transferring the 
funds) was based upon a misapprehension of the facts- that iftimt 
is well acquainted with Charles W. Semmes, of the SemmL-KeTlv 
Company that said Semmes on a number of occasions told affiant 
that he indmdually owned and controlled a majority of the stock 
of the Sanitary Grocery Company and that on at least one occasion 
Semmes told him that he, Semmes, was contemplating with- 
72 drawing from the Semmes-Kelly Company and Confining his 
, a <*ive work to the development of said Grocery Company— 
that affiant had no idea that when he gave his advice to the Trust 
Company, as stated above, the Semmes-Kellv Company owned a 
majority of the stock of the Sanitary Grocery- Company or any sub¬ 
stantial part thereoL All of which is true to the best of affiant’s 
knowledge and belief. 11 * 

CIIAS. A. DOUGLAS. 

igSubscribed and sworn to before me this 2nd day of November, 

[ SEAL -] C. COLDEN MILLER. 

Notary Public, D. C. 
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(Endorsed.) 

tt ^f a m e t0 fi J e ^ is affidavit nunc pro tunc as part of the petition of 

U. o. 1 rust Co. is hereby granted. 

JOB BARNARD, Justice. 

73 Order Adjudging the U. S. Trust Co. et al. in Contempt, &c. 

Filed July 6, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

The Semmes Kelly Company, Corporation, Complainant. 

vs. 

The Sanitary Grocery Company, Corporation, et al., Defendants. 

This cause coming on to be heard upon the verified petition of 
Levi H. David, Receiver of defendant The Sanitary Grocery Com¬ 
pany, corporation, and the accompanying exhibits and affidavits 
thereto annexed, the rules to show cause issued thereon, and against 
and served upon the respondents. The United States Trust Com- 
pany corporation, II Bradley Davidson, President thereof, and 
individually, Charles A\ . A\ arden. First Vice President thereof, and 
individually, and Richard E. Claughton, Treasurer thereof, and 
individually, and the answers and returns of said named respond¬ 
ents. filed herein, and after arguments by counsel for said Receiver, 
and by counsel for all of said named respondents, and on considera- 

court, it is, by the court this the 6th day of July, 
1909, adjudged, ordered and decreed that The United States Trust 
Company, corporation, shall forthwith pay over and deliver to said 
Levi H. David, Receiver of The Sanitary Grocery Corn- 
id pan\, the sum of $3485.30, being the amount on deposit to 
his credit as such Receiver in said The United States Trust 
Company, and shall also pay forthwith the costs, in the sum of 
$13.20, occasioned by the petition of said Receiver and these pro¬ 
And it is further hereby adjudged, ordered and decreed that all 
of said named respondents, and each of them, be. and they are 
hereby adjudged in contempt of this court for interfering with the 
said Receiver herein and for dishonoring and refusing the payment 
of the checks of said Receiver, dated respectively, June 16, 1909, and 
June 21. 1909. drawn by said Receiver on said respondent The 
United States Trust Company, corporation, each of said checks being 
for said sum of $3485.36 against the deposit of said Receiver which 
said sum was to the credit of said Receiver in said The United States 
Trust Company at the time of the presentation of each of said checks 
and the same is now on deposit in said institution to the credit of 
said Receiver. 
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Anil it is hereby further adjudged, ordered and decreed that said 
named respondents may purge themselves, and each of them of the 
contempt of this court, heretofore adjudged against them hv 

rthe Pt L°S g H th D ° r H e y nd paying and del'eri^ 

q« , , H ; Da . v , ld > Receiver in this cause, the sum of 

i 2 3 * * n ^ ( 3 standing to said Receiver’s credit at said The United States 
, f Company, corporation, upon the presentation by said Receiver 

United State Triwfr SUm draW T “4* ^ -id deport at ^d 
lted States Trust Company and also by forthwith paying and dis- 

charging the said costs, to wit: the sum of $13 20 g 

S if,- W* ia tfe 

JOB BARNARD, Justice. 


Petition of the United States Trust Company. 

Filed July 14, 1909. 

In the Supreme Court- of the District of Columbia. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Plaintiff 

VS. 

The Sanitary Grocery Company, a Corporation, et al., Defend¬ 
ants. 


By leave of the Court first had and obtained the petitioner United 
States Trust Company, respectfully shows unto th/court as follows* 

\ T |* at ^ u & i . cor P oratlol b July incorporated, carrying on and 
conducting a banking and trust business in the City of Washington 

2 Th 0 , The'se 18 ’ aU i fil ,f *|! is Pc,ition in ^ own right * 
1 , hat The Semmes-Kelly Company, the plaintiff in the above 

entitled cause, on or about the Second day of June A D 1909 

filed its Bill of Complaint herein for the purpose of hav 1 a 

<6 Receiver appointed for the defendant herein, The Sanitfrv 

Grocery Company, on the ground of insolvency and ihnnt 

the time of the filing of the said Petition, or at the .same time the 

defendant, The Sanitary Grocery Company, filed its answer ad 

nutting the allegations of the Bill filed by The Semmes-Kelly Com- 

pany and consented to the appointment of a Receiver* and that 

thereafter on the 2nd day of June, A. D„ 1909, Levd H ’iChl Jas 

by a decree of tms Honorable Court appointed Receiver of the said 
Sanitary Grocery Company. 

3 That on the said 2nd day of June, A. D., 1909, the said Levi 

H. David presented to petitioner, through its officers, a copy of the 

decree of this Honorable Court appointing him such Recover and 

demanded that any and all moneys on deposit with the petitioner to 
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the credit of the said The Sanitary Grocery Company be paid over 
to him. That at that time, according to the books of petitioner, 
there was on deposit in the name of and to the credit of the said 
The Sanitary Grocery Company the sum of Three Thousand, Four 
Hundred, Eightv-five Dollars and Thirty-six Cents ($3,485.3(5), but 
petitioner declined to pay over the said sum until it could confer 
with its counsel. 

That thereafter petitioner, on the fourth day of June, A. D. 1909, 
after conferring with its counsel, but without any knowledge what¬ 
ever of the facts hereinafter set forth, transferred the said sum of 
Three Thousand, Four Hundred, Eighty-five Dollars and Thirty- 
six Cents ($3,485.30) on its books to the credit of Levi H. David, 
Receiver for The Sanitary Grocery Company, and gave said David a 
pass-book showing such credit and a check book. 

77 That on the same day that the Bill in this cause was filed 
bv the Semmes-Kelly Company, asking for the appointment 

of a Receiver of The Sanitary Grocery Company, there was also filed 
an involuntary petition in bankruptcy against The Semmes-Kelly 
Company, and the said The Semmes-Kellv Company was thereafter, 
to-wit, the 23rd day of June, A. D., 1909, adjudicated a bankrupt; 
and Alexander Wolf and Eugene A. Jones, Esqs. were appointed 
Receivers for the said The Semmes-Kelly Company. 

4. That thereafter this petitioner learned that the said The Sani¬ 
tary Grocery Company was but another name for The Semmes- 
Kelly Company; and that the said The Sanitary Grocery Company 
had been organized by the said The Semmes-Kelly Company for the 
purpose of enabling it, the said The Semmes-Kelly Company, to 
conduct a retail grocery business, which it could not do under and 
by virtue of its charter; and that the money which this respondent 
had on deposit in the name of and to the credit of The Sanitary 
Grocery Company was in fact moneys which belonged to The 
Semmes-Kelly Company, as will more fully appear by reference to 
the pleadings and other papers filed in this cause, all of which are 
hereto specially referred to and prayed to be read and taken in con¬ 
nection with this paragraph. 

That petitioner upon learning of the true relation between the 
said The Semmes-Kelly Company and the said The Sanitary Gro¬ 
cery Company thereafter under date of the 15th of June, A. D., 
1909. notified the Receiver of the information which this petitioner 
had received and informed said Receiver that it would refuse 

78 to recognize him as such Receiver of The Sanitary Grocery 
Company, and would apply the moneys on deposit in the 

name and to the credit of the said The Sanitary Grocery Company 
to the indebtedness due and coming due to the petitioner by The 
Semmes-Kelly Company, unless otherwise ordered by the Court. 
And petitioner further informed said Receiver that, the credit so 
entered on the books of this petitioner in favor of said Receiver was 
done through a mistake of fact. 

That thereafter the said Receiver on the 16th and 21st days of 
June, A. D., 1909. presented a check to the petitioner, drawn to his 
order as such receiver, for the full amount of said deposit of Three 







LEVI H. DAVID, ETC. 


41 


Thousand, Four Hundred, Eighty-five Dollars and Thirty-six Cents 
($3,485.36), but this petitioner refused to honor said check or to 
pay the amount thereof to the Receiver. 

That thereafter the Receiver filed a petition in this cause alleging 
the refusal of this petitioner to recognize him as such Receiver of 
The Sanitary Grocery Company, and this petitioner’s refusal to pay 
over the fund which this petitioner had placed to his credit as such 
Receiver and prayed the Court for a rule on petitioner and certain 
of its officers to show cause why the petitioner and said officers should 
not be adjudged in contempt for its refusal to recognize the Receiver 
and also to show cause why the said sum which had been placed by 
this petitioner to the credit of said Receiver should not be paid over 
to him. That on the return of said rule and argument by counsel 
representing the respective parties, an order was passed by this Hon¬ 
orable Court directing petitioner to pay over forthwith the 
79 said sum to the Receiver and adjudged this petitioner and 
its said officers in contempt, and for such contempt required 
petitioner to pay the costs of the proceedings, but granted leave to 
this petitioner to take such steps as it might be advised against the 
Receiver to recover the said fund so directed to be paid over to him. 

That thereafter, and in pursuance of the order passed by this 
Honorable Court, this petitioner paid over to the Receiver the 
amount which it had theretofore placed to his credit as such Re¬ 
ceiver of The Sanitary Grocery Company, and also paid the costs of 


the proceedings. 

5. Petitioner further alleges that the defendant in this cause, The 
Sanitary Grocery Company, alleged to be a separate and distinct cor¬ 
poration, was in* fact not a distinct corporation, but on the contrary 
petitioner savs that the said The Sanitary Grocery Company was but 
a branch of* the complainant, The Semmcs-Kelly Company, organ¬ 
ized for the purpose of carrying on and conducting a retail grocery 
business, which the said The Semmes-Kelly Company did not have 
power and authority under its charter to conduct, as will more fully 
appear by reference" to a certified copy of said charter hereto attached 

marked Petitioner’s Exhibit No. 1. 

That under the charter of the said The Semmes-Kelly Company, 
said Company was organized for the purpose of carrying on a whole¬ 
sale grocery business. That before the attempted organization and 
incorporation of The Sanitary Grocery Company, The Semmes- 
Kellv Company, through its President, Charles W. Semmes, and 
in his name opened and operated several stores for the pur- 
80 pose of selling groceries at retail, that said stores were con¬ 
ducted in this manner for sometime and until the organiza- 
tion of the said The Sanitary Grocery Company That after filing 
an application for a charter in the District of Columbia for The 
Sanitary Grocery Company, the said Charles W Semmes transferred 
all of the assets! good will, etc. of the stores then bemg conducted 
hv him and in his name for the said The Semmes-Kelly Company 
tn iV,o «iid The Sanitary Grocery Company for forty-seven (47) 
shares out of the total authorized issue of fifty (50) shares; and 
that thereafter the said The Sanitary Grocery Company opened a 
number of other stores in the Distnct of Columbia and m Hyatts- 

6—2111a 
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Maryla,ld for the Purpose of conducting a retail grocery bvsi- 

That under the agreement entered into at the time of the alleged 
incorporauon of the said The Sanitary Grocery Companv^ the sS 
The feemmes-Kelly Company agreed to furnish the said "The Sani¬ 
tary Grocery Company with all of the stock of goods, wares and 
merchandise which it might require in the conduct of its said stores 
that under said agreement The Semmes-Kelly Company delivered 
said goods to the said '1 he Sanitary Grocery Company at retail 
prices and charged the same against the said the Sanitary Grocery 
Compam and each of its stores operated by it at said retail prices- 

^ rece,ved 1,0111 ,he slle of Roods through tlie said The 

Sanitary Grocery Company were turned over to the said The 
Senimes-Kelly Company and by it deposited in Bank in the name of 
1 he Sanitary Grocery Company, a part of said money so received 
by the said 1 he Semmes-Kelly Company being deposited with this 
petitioner 1 et,doner further alleges in this connection that 
1 t ie ?? ld f he ^unitary Grocery Company from the time of 
its alleged organization until the appointment of a Receiver 
never purchased any goods, wares and merchandise in the conduct 
of its business m its various stores from any other corporation or 
person or persons whatsoever except the said The Semmes-Kelly 
Company; that upon information and belief, petitioner further 
al eges that the said lhe Semmes-Kelly Company paid all of the 
bills contracted in the name of The Sanitary Grocery Company for 
rent, lights, telephone service and advertisements 

Petitioner further alleges that the said The Sanitary Grocery Com¬ 
pany was a corporation in name only and that the only act or acts 
ever done towards the incorporation of The Sanitary Grocery Com¬ 
pany was the filing of a petition for a charter with the Recorder of 
Deeds for the District of Columbia; that no certificates showing the 
full payment of the capital stock or the annual reports of said Com¬ 
pany have ever been filed by said Company and that the only meet¬ 
ings ever held bv the said The Sanitary Grocery Companv were two 
one held at the time of its alleged organization and the other held’ 
at the time of its passing the resolution for the purpose of admitting 
the allegations in the Bill of Complaint filed by The Semmes-Kellv 
Company and consenting to the appointment of a Receiver That 
no stock was ever at any time issued by The Sanitarv Grocerv Com 
pany to v The Semmes-Kelly Company or to anyone else. In fact 
no stock book was ever obtained by the said The Sanitary Grocerv 
Company; that while it is alleged and claimed that the'said The 
Semmes-Kelly Company only owned and was entitled to 
82 forty-seven (47) shares of The Sanitary Grocery Company 
stock, yet petitioner is informed and believes that the said 
three shares of stock claimed to be owned by John A. Sweenev John 
H. Ruekman and Eugene Sullivan were* given by The Semmes- 
Kelly Company for corporate purposes and that no money was paid 
therefor. And petitioner on information and belief further alleges 
that no money was ever paid into the Treasury of the said The 
Sanitary Grocery Company in the purchase of stock, but that the 
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whole issue of said stock was transferred or attempted to be trans- 
ferred to The Semmes-Kelly Company in settlement of the assets, 
good will, etc. of the said stores conducted by it at the time the same 
were transferred by bill of sale to the said The Sanitary Grocery 
Company. * 

6. Petitioner further shows unto the Court that the plaintiff, The 
Semmes-Kelly Company was and is indebted to it in the sum of 
Eight Thousand, Twenty-eight Dollars and Thirty Cents ($8,- 
028.30) with interest on its certain promissory notes as follows: 
>.ote dated May 14, 1909, for Two Hundred Dollars ($200), due 
June 14, 1909, with interest at six per cent; note dated April 7 
1909 for Three Thousand Dollars ($3,000), due June 7, 1909, with 
interest at six per cent; note dated May 19, 1909 for Two Hundred 
and Fifty Dollars ($250), due June 18, 1909, with interest at six 
per cent; and note dated May 28. 1909 for Four Thousand, Four 
Hundred and Fifty-six Dollars ($4,456), due July 27, 1909, with 
interest at six per cent. 

7. Petitioner further alleges that it transferred to the account of 

the Receiver of The Sanitary Grocery Company the sum of 
83 Three Thousand, Four Hundred, Eighty-five Dollars and 
Thirty-six Cents ($3,485.36) standing on its books to the 
credit of The Sanitary Grocery Company in ignorance of the fact 
that The Sanitary Grocery Company was a “dummy” of The 
Semmes-Kelly Company, without any separate corporate existence; 
and had this petitioner known the true condition of affairs and the 
relation between The Semmes-Kelly Company and The Sanitary 
Grocery Company at the time the said fund was transferred to the 
credit of the Receiver it would not have made the same, but would 
have applied the amount of said deposit on account of the indebted¬ 
ness due by the said The Semmes-Kelly Company on the notes 
above set forth, as this petitioner had a legal right to do; and there¬ 
fore petitioner says that the transferring of the fund to the credit 
of the Receiver and paying over the same to him was done through 
a mistake of fact. 

The premises considered, petitioner prays as follows: 

1. That an order may be passed by this Honorable Court direct¬ 
ing the Receiver to return to petitioner the sum of Three Thousand, 
Four Hundred, Eighty-five Dollars and Thirty-six Cents ($3,- 
485.36) credited to him on the books of respondent company and 
afterwards paid over to him in pursuance of the order of this Hon¬ 
orable Court. 

2. That a rule may be issued by this Honorable Court on the 
Receiver requiring him to appear and show cause, if any he has, 
why said sum of Three Thousand. Four Hundred, Eighty-five Dol¬ 
lars and Thirty-six Cents ($3,485.36) shall not be returned and 

paid over by him to this respondent. 

84 3*. That this Honorable Court will decree that The Sanitary 

Grocery Company is not a separate and independent corpora¬ 
tion and that the property and assets alleged to belong to it are in 
fact the property and assets of The Semmes-Kelly Company and 
that the Receiver appointed in this cause be directed to turn over 
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°' Tl, ° <’°»W .nd 

p«f..,o'“U;; r ,«“;le" k " ,n<l '"" h,r reli " - •'» ™-« ■>< >«. 

u ^™F ATES TI?l ' s T COMPANY, 

By CHARLES W. WARDEN, 

Vice-President. 


District of Columbia, ss : 


Charles W. Warden, being first duly sworn according to law upon 

ath (.eposes and says that he is the Vice-President of the United 

States 1 rust Company; that he has read the foregoing Petition 

S«,t b Il he f ld United States Trust Company and knows the 

h no . i. rCOf; TV th T ! he n,atters and things therein stated by 
it upon its personal knowledge are true, and those things stated upon 

its information and belief, it believes to be true. P 

CHARLES W. WARDEN. 


1909 bSCribCd and SWOrn *° bef ° re me this 13th day of July ’ A - D 

L. E. SCHREINER, 
Notary Public, D. C. 


85 


To the Honorable J. K M. Norton, Judge of the Corporation 
Court of the City of Alexandria, Virginia: 

■ ' be “"designed petitioners, respectfully represent that they de- 
art to form a joint stock company and to obtain a charter of in¬ 
corporation therefor under the provisions of section 1145 of the 
^ f, of V irginia, edition of 1887, and the acts of the general as¬ 
sembly of \irgiiiia, amendatory thereto; and under the general 

i° *i ■ !UVS of tb ? S,ate of Virginia as to corporations in¬ 
corporated, and joint stock companies, and do hereby certify as 
follows, namely: * 7 * 

Companv” 1 ’ 6 ^ compan * v is *° be known as “The Semmes-Kelly 

Second. The purposes for which the company is formed arc as 
fo lows; to wit: to conduct and to carry on a wholesale merchandise 

J l bbl . n K. mU , ', np ° r V ng , ] rade or business a ”d to manufacture mer¬ 
chantable goods and products and to buy, sell and deal in raw ma¬ 
terial for manufacturers, and to buy, sell and deal in all kinds of 

lint* on and transact all such 

other business as may be necessary and incident to the purposes of 
the corporation. ' 1 

. i Th ' rd - Tbe . <l a Pj tal ftook of the company is not to be less than 
then thousand dollars nor more than one hundred thousand dollars 
to be divided into shares of the par value of one hundred dol- 
8b tars each. The company proposes to receive in payment of 
the subscription to its capital stock money, lands or other 
property (real, personal or mixed) leases, mines, mineral rights 
options, rights of way, licenses, patent rights or other rights or ease- 
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ments, labor or services, and there is to be no individual liability on 
stockholders beyond the unpaid subscriptions to its capital stock. 
Ine company proposes if its interests so require, to subscribe to, and 
desires special authority to subscribe to, purchase, buy or otherwise 
acquire stocks, mortgages, securities, notes or pledges "of other eom- 

• 11 • ^ ^ tlie same to own and hold, and to exer¬ 

cise all privileges and powers relating to the same, and the same to 
sell, transfer, assign set over, pledge, hypothecate and dispose of 
at pleasure; provided, however, that the power of the said company 
to acquire stocks of other companies or corporations and to exercise 
all the rights and powers of stockholders therein shall be limited to 
stocks of companies or corporations engaged in business of like 
character with the company hereby incorporated. 

Lourth. I he Company proposes to acquire by purchase, lease or 
other lawful method, and to own and hold so much real estate as 
may be necessary for its business, objects and purposes not exceed¬ 
ing five hundred acres at any one time in any state or territory or 
in the District of Columbia, and proposes at its pleasure to sell or 
otherwise dispose of the said real estate or any part thereof or to 
encumber the same. 


j th - The Com P an y proposes, if its interest so require 
o7 and desires authority to receive and borrow monev and to 
issue bonds, notes, bills or other evidences of debt therefor 
and to secure the payment of the same by deed of trust, mortgage’ 
hypothecation or other lawful method upon its rights and propertv’ 
(real, personal or mixed). r ‘ 

Sixth The principal office of the companv is to be located at 
Alexandria, Virginia, with a branch office at Washington, in the 
District of Columbia, and at such other places as the .companv mav 
desne, and James R. Caton, an attorney at law, practicing in the Citv 
of Alexandria, is hereby designated as the local agent and attorney 
of the company upon whom all lawful process mav be served, anil 
who 1! ? hereby authorized to enter an appearance for the said com- 

P‘™y in . a »y litigation pending in the courts of the Commonwealth 
of Virginia. 

Seventh. The principal business to be done, conducted and trans¬ 
acted by the company is that of wholesale merchandising, jobbing 
and importing and the manufacturing of merchantable goods and 
products, and dealing in the raw material for the same, and in manu¬ 
factured products. 

Eighth. The names and residences of the officers and directors 
who, for the first year are to manage the affairs of the companv are 
as follows: 


President, Charles W. Semmes, Washington, D. C. 

Vice-President, William C. Tappan, Attleboro, Mass. 

Secretary and Treasurer, Edward J. Kelly, Washington. 
D. C. 

88 Directors—0. W. Semmes, Washington, D. C., E J Kellv 

Washington, D. C., W. C. Tappan, Attleboro. Mass M Ger¬ 
trude Semmes. Washington, D. C., Riva V. Kelly, Washington 
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D. C., who shall hold office until their successors are duly elected and 
qualify as prescribed by the by-laws of the company. 

Given under our hands this 30th day of April, 1902. 

CHARLES W. SEMMES. 
WILLIAM C. TAPPAN. 

RIVA P. KELLY. 

EDWARD J. KELLY. 

M. GERTRUDE SEMMES. 

District of Columbia, To wit: 


I, J. C. Rathbone, a Notary Public, in and for the District of 
Columbia, do certify that Charles W. Semmes, Edward J. Kelly and 
M. Gertrude Semmes, whoso names are signed to the foregoing and 
annexed petition and certificate, dated on the 30th day of April. 
1902, have made, signed and acknowledged the same before me in 
my district aforesaid. 

Given under my hand and notarial seal this 3d day of May 1902. 
My commission expires on the 17th day of January 1903. * 

f seal. "| J. C. RATHBONE, 

Notary Public. 

State of Massachusetts. 

Town of Attleboro, To wit: 


I, Frank 1. Babcock, a Notary Public in and for the City afore¬ 
said, in the State of Massachusetts, do certify that William 
<S9 C. Tappan, whose name is signed to the foregoing and an¬ 
nexed petition and certificate, dated on the 30th day of 
April, 1902, h as made, signed and acknowledged the same before 
me in my Citv aforesaid. 

Given under my hand and notarial seal this first day of Mav. 
1902. 

My commission expires on the 6th day of January, 1904. 

Tseal.1 FRANK I. BABCOCK, 

Notary Public. 


State of Pennsylvania, 

City of Philadelphia, To wit: 

I, Edward A. Hallowell, a Notary Public in and for the City 
aforesaid, in the State of Pennsylvania, do hereby certify that Riva 
P. Kelly, whose name is signed to the foregoing and annexed peti¬ 
tion and certificate, dated on the 30th day of April, 1902, has made, 
signed and acknowledged to the same before me in my City afore¬ 
said. 

Given under my hand and notarial seal this 26 day of April. 
1902. 1 

My commission expires on the 7 day of February, 1906. 

[seal.] E. A. HALLOWELL, 

Notary Public. 





LEVI H. DAVID, ETC. 


47 


^0 State of Virginia: 

In the Corporation Court of the City of Alexandria. 

This day Charles W. Semmes, William C. Tappan, Edward J 
Kelly, M Gertrude Semmes and Riva P. Kelly, presented the fore¬ 
going and annexed petition and certificate, bearing date on the 30th 
day of April 1902, to the Corporation Court of the said city, on con- 

tZT Un ' Vl r° f ',r d ln e u xercise of the P°" ers and discretion con- 

Sm< ? C ° f Ur , t b £ sect,on 1145 of the Code of Virginia 
of 1887, and the acts of the General Assembly of Vireinia amenda- 
torv thereto, it is adjudged, ordered and decreed that the said Charles 
U. Semmes \\ llliarn C. Tappan, Edward J. Kelly M. Gertrude 
Semmes and Riva P. Kelly, and their associates and successors be 
and they are hereby created a body corporate and politic and granted 
tin.- their charter of incorporation by the name of “The Semmes- 
Kelly Company, for the purposes and with all the powers ri'dits 
privileges, and franchises set forth in the foregoing and annexed 
petition and certificate, and conferred by the laws of the State of 
1 irgima upon corporations incorporated and joint stock companies 
and by such name shall be known, and under such name shall 'ue 
and be sued, plead and be impleaded, contract and be contracted 
with, and with power to such corporation to adopt, make and u«e a 
corporate seal which it may alter amend or renew at pleasure and to 
adopt and prescribe such by-laws, rules and regulations for’its gov- 
dninent and the management of its business as are not inconsistent 
with the ] aws of the State of Virginia and of the United States. ‘ 

And the Clerk of this court is directed to spread the fore- 
going petition, certificate and charter upon the charter book 

tha r f t le said court an . d to «*tify the same to the Secretary of 
the Commonwealth as required by law. ^ 

Judge J. K. M. NORTON. 

At a Corporation Court of the City of Alexandria continued and 
hC p^ 3rd, 1902. 

Secreting of the Commonwealth for record in his office according to 
Teste : 

^ SEAL, J JOHN S. BEACH, Clerk. 

A Copy, Teste : 

NEVELL S. GREENAWAY, 

Clerk of the Corporation Court of the 

City of Alexandria, Virginia. 




48 


THE UNITED STATES TRUST COMPANY, ETC., VS. 


92 Rule to Show Cause Directed to Levi H. David, Rec. 

Filed July 14, 1909. 

In the Supreme Court of the District of Columbia. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Plaintiff, 

vs. 

The Sanitary Grocery Company, a Corporation, et al., Defendants 

Upon consideration of the Petition of the United States Trust 
Company, it is this 14th day of July, A. D., 1909, by the Court 
ordered that Levi II. David, Receiver for the Sanitary Grocery Com¬ 
pany, show cause, if any he has, on Wednesday, the 28th day of 
July, A. I)., 1909, at ten o’clock, A. M., why the prayers of the 
Petition shall not be granted, provided a copy of this Order is 
served on the said Levi II. David on or before the 21st dav of July, 
A. D., 1909. 

By the Court: 

JOB BARNARD, Justice. 

Marshal's Return. 

Served copy of within rule to show cause on Levi II. David per- 
sonallv. 

July 14, 1909. 

AULICK PALMER, Marshal. 

S. 


m 


Answer of Levi H. David, Receiver, to Rule Issued on Peti¬ 
tion of U. S. Trust Co. 

Filed July 29, 1909. 

In the Supreme Court of the District of Columbia. 


Equity. No. 28579. Doc. 63. 

The Semmes Kelly Co. 
vs. 

The Sanitary Grocery Co. et al. 


To the Honorable the Justice holding the said Court: 

Your respondent, Levi H. David, as Receiver of the defendant 
The Sanitary Grocery Co., saving and reserving to himself all man¬ 
ner of benefit of exception to the many errors, uncertainties and im¬ 
perfections in the petition of The United States Trust Co. corpora- 
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don, contained, filed herein July 14, 1909, for answer to the rule 
issued thereon on said date requiring this respondent to show cause 
on July 28, 1909, continued by order herein till J-ly 29, 1909, why 
the prayers of said petition should not be granted, and to said peti¬ 
tion, or unto so much and such parts thereof as he is advised it is 
material and necessary for him to make answer, answering says: 

He admits that The United States Trust Company is a cor¬ 
poration, carrying on and conducting a banking and trust business 
in the City of Washington, D. C., but this respondent says that said 
petition is not signed by the President of said corporation, 
94 and its seal is not annexed to said petition, and that said peti¬ 
tion tails to show that the filing of the same is its corporate 
set. 

2. That he admits that the complainant, The Semmes-Kelly Com¬ 
pany in the above entitled cause on June 2nd, 1909, filed its original 
bill of complaint herein for the purpose of having a Receiver ap¬ 
pointed for the defendant herein, The Sanitary Grocery Company, 
on the ground of insolvency of said named defendant and upon the 
other grounds set forth in said bill of complaint, and praying in said 
bill for other relief; and this respondent says that said defendant 
The Sanitary Grocery Company filed its answer on June 2nd, 1909, 
in this cause admitting the allegations of the said bill of complaint, 
and consenting to the appointment of a Receiver. For greater ful¬ 
ness and accuracy, respondent refers to the original bill of complaint 
and answers on record in this cause; and further, this respondent 
says that on Wednesday morning June 2nd, 1909, this Honorable 
Court passed an order in this cause bearing said date, appointing 
your respondent Receiver of the said The Sanitary Grocery Com¬ 
pany; that thereafter on June 2nd, 1909, your Receiver and his 
surety executed bond in the penalty of $40,000 in accordance with 
the terms thereof, and thereupon, within a few minutes thereafter, 
said bond was presented to and approved by this Court, and the 
same was filed in this cause, of the filing of which suit and the ap¬ 
pointment and qualification of your respondent as Receiver, this 
respondent informed petitioner through Charles W. Warden its First 
Vice-President, Richard E. Claughton, its Treasurer, and Charles 
A. Douglas, its counsel and trust officer, between 12 o’clock 
95 m., and 1 p. m., on said 2d day of June, 1909. 

3. Answering the third paragraph of said petition, this 
respondent says that on the said 2nd day of June, 1909, he served 
on the United States Trust Company, through its First Vice-Presi¬ 
dent, and Treasurer, respectively, a certified copy of the said decree 
of this Honorable Court appointing him as such Receiver, which said 
certified copy showed that said Receiver had duly qualified by giving 
bond, as required by said order, which bond had been duly ap¬ 
proved by this Court; and this respondent, as said Receiver, made 
demand on June 2, 1909, on said United States Trust Company to 
pay over to him all moneys on deposit in the said Trust Company to 
the credit of said The Sanitary Grocery Company. This respondent 
admits that there w r as on June 2,1909, on deposit in the name of and 
to the credit of The Sanitary Grocery Company with the said Trust 
7—2111a 



50 


THE UNITED STATES TRUST COMPANY, ETC., VS. 

Company, the sum of $3485.36 and that said Trust Company de¬ 
clined on said 2d day of June, 1909, to pay over the said sum to this 
respondent until said Trust Company could confer with its legal 
counsel and trust oflieer, as set forth in said third paragraph of the 
petition. This respondent says that the said Trust Company re¬ 
quested your Receiver to await from said second day of June, 1909. 
until said Company and its counsel and trust officer, Charles A 
Douglas, Esq., could investigate all of the facts regarding such de¬ 
mand made by this respondent for the payment to him of said 
$3485.36, with which request this respondent complied; and this 
respondent says that said United States Trust Company and its said 
attorney after consuming what, in their judgment, was a 

96 sufficient time to make its investigations into the facts and 
law of the case, deliberately acted in the premises, and on 

the 4th day of June, 1909, voluntarily paid over by transferring on 
its books said $3485.36 to the credit of Levi H. David, Receiver for 
The Sanitary Grocery Company. 

Your Receiver accompanied by Alexander Wolf and Eugene A. 
Jones, the Receivers in bankruptcy of The Semmes Kelly Company, 
a corporation, left the office of the Clerk of this Court, and went to 
the said Trust Company, arriving at its said Bank office between 
twelve M. and one P. M., on said June 2, 1909, and your Receiver 
then and there informed Richard E. Claughton, Treasurer, and 
Charles W. Warden, First Vice-President, respectively, of said Trust 
Company, of the institution of this Equity suit (No. 28,579) and 
the appointment of your respondent, as receiver of said The Sanitary 
Grocery Company, at the same time serving on said Claughton, and 
Warden, as such officers of said Trust Company, the certified copy 
of said order of appointment by this Honorable Court, which your 
Receiver obtained, as aforesaid, from the said Clerk of this Court. 
The said certified copy of said order was read by them, and retained 
by them, and the same was not returned to your respondent. There¬ 
upon, your Receiver informed said named officials of said Trust Com¬ 
pany that he was advised that the said The Sanitary Grocery Com¬ 
pany had a sum of money on deposit to its credit in the banking 
institution of the United States Trust Company, corporation, and 
then and there demanded that said money be delivered unto your 
Receiver. The said named officers of the said Trust Com- 

97 pany, after reading said certified copy, and after considering 
the matter, informed your Receiver that it would be neces¬ 
sary for them on behalf of the said Trust Company to confer with 
the legal counsel and trust officer of said company and obtain his ad¬ 
vice in respect to the matter, to which your Receiver interposed no 
objection. Thereupon, your Receiver remained in the office of said 
Trust Company until said Richard E. Claughton, Treasurer of said 
Trust Company, communicated over the telephone with Charles A. 
Douglas, Esq., counsel and trust officer of said Trust Company. 
Said Claughton, Treasurer as aforesaid, requested your Receiver to 
await the arrival of the said counsel and trust officer of said Com¬ 
pany with which request your Receiver complied. 

And further answering said paragraph, your respondent says that 
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U^nZ C °wJ ay 0 i i une ’ 1909 ’ i n tlle P"*en<» of your Receiver, 
Alexander Wolf, and Eugene A. Jones, presented to said Richard 

E. Claughton, Treasurer, and Charles W. Warden, First Vice-Presi- 
dent, respectively, of said United States Trust Company, a duly 
certified copy of the order of the Supreme Court of the District of 
Columbia, holding a bankruptcy court, setting forth their appoint¬ 
ment and qualification as Receivers of The Semmes-Kelly CoTeor- 
poration, (complainant in this Equity Cause # 28,579) in bank¬ 
ruptcy cause No. 613 of said Court; said Receivers in Bankruptey 
m the presence and hearing of your respondent, as Receivers afore- 
said, also made demand of said United States Trust Company, 
t irough its said above named officials, of all money on deposit at 
said institution standing i n the name of The Semmes-Kelly Corn¬ 
er £u ny *o Your E es P° nden f stated to said officials that the said 

Ihe Semmes-Kelly Company had, on said second day of 

* UI l e ’ . filed its bill in Equity in this cause against the 
smd Ihe Sanitary Grocery Co., and Charles W. Semmes, wherein 

* V1 • j j i? vl( . lad keen appointed, by order of this Court, Receiver 
of said defendant The Sanitary Grocery Company, and that, there¬ 
after, on said date, three (3) creditors of the said the Semmes-Kelly 
Company, corporation, had filed a petition in bankruptcy in the 
Supreme Court of the District of Columbia, holding Bankruptcy 
Court, wherein said Alexander Wolf and Eugene A. Jones, had been 

appointed and qualified, as Receivers of the said The Semmes-Kellv 
Company. 

On said second day of June, 1909, your Receiver at the request 
of said Claughton, Treasurer of said Trust Company filled out a 
bank signature card whereon your Receiver wrote his name, describ¬ 
es himself, as Receiver of The Sanitary Grocery Company, so 
tJ J a * “ the said Trust Company should decide to pay the said fund 
of The Sanitary Grocery Company to your Receiver, said Trust 
Company would have the signature of your Receiver and the manner 
in which checks would be signed by him. Said Claughton gave 
your Receiver a check book containing blank checks on the said 
United States Trust Company. 

While awaiting the arrival of Charles A. Douglas, Esq., the at¬ 
torney and trust officer of said United States Trust Company, your 
Receiver and Eugene A. Jones, one of the Receivers of The Semmes- 
Kelly Company, conversed with Richard E. Claughton, Treasurer, 
as aforesaid, in regard to the affairs of The Semmes-Kelly Company. 

and the Sanitary Grocery Company, in which conversation 
99 said Claughton stated to your Receiver and said Jones that 
The Semmes-Kelly Company was indebted to the United 
States Trust Company. Thereupon,' your Receiver, Levi H. David, 
asked said Claughton, if The Sanitary Grocery Company was in¬ 
debted to the said United States Trust Company. He replied that 
the said The Sanitary Grocery Company was not indebted in any 
sum whatsoever to said United States Trust Company. 

After a few minutes said Charles A. Douglas, Esq., came to the 
banking institution of the United States Trust Company, and had 
a private conversation at the office of said Company with Charles W. 



52 


THE UNITED STATES TRUST COMPANY, ETC.. VS. 

Warden, First Vice-President and said Richard E. Claughton, Treas¬ 
urer, respectively, of said Trust Company, which conversation your 
Receiver did not hear nor was he a party to the same. Thereupon, 
"ir. Douglas, as counsel and attorney and Trust officer for said 
Trust Company, in the presence of said Wolf and Jones, said War¬ 
den, and Claughton, stated to your respondent that he had con¬ 
versed with Messrs. Warden and Claughton in regard to the demand 
of your Receiver for the payment and delivery to said Receiver of 
the money on deposit in said United States Trust Company to the 
credit of The Sanitary Grocery Company, and that he could not 
at that moment decide the question for the reason that he (said 
Douglas) wanted to go over all the facts, and that as soon as he 
could do that, he would be in a position to advise his client, the said 
United States Trust Company, what position it should take in the 
premises. 

And further answering, this respondent says that on the morning 
of June 3, 1909, your Receiver telephoned to the United 
100 States Trust Company to ascertain whether said Trust Com¬ 
pany had concluded its investigation into the facts of the 
case, and if so, what conclusion had been reached by said Company, 
and whether it would deliver to your Receiver the money in its 
said institution, standing in the name of The Sanitary Grocery Com¬ 
pany. In the afternoon of June 3, 1909, your Receiver had a con¬ 
versation with Richard E. Claughton, Treasurer of said United States 
Trust Company, in regard to the said pending matter, and said 
Claughton informed your Receiver that the entire matter, namely, 
whether the United States Trust Company would comply with the 
request previously made by your Receiver, as aforesaid, was in the 
hands of Charles A. Douglas, Esq., counsel and trust officer of said 
Trust Company for investigation for and advice to said Trust Com- 
pany, and that your Receiver should communicate with said 
Dougla«, who would inform your Receiver of the conclusion that 
had been reached. Thereupon, as soon as possible thereafter, which 
was on the afternoon of the third day of June, 1909, your Receiver 
had a conversation with said Charles A. Douglas, counsel as afore¬ 
said, who informed your Receiver that, after a consideration by 
him of the facts of the said matter he had advised the said Trust 
Company to pay and deliver to your Receiver the money on deposit 
in said Trust Company standing in the name of the said The Sani¬ 
tary Grocery Company; and, in said conversation, said Charles A. 
Douglas informed your Receiver that the money on deposit in said 
Trust Company to the credit of The Semmes-Kelly Company could 
not be paid to Alexander Wolf and Eugene A. Jones, Receivers in 
Bankruptev of said The Semmes-Kelly Company, for the reason 
that The Semmes-Kelly Company was indebted to the United 
101 States Trust Company and the said Trust Company intended 
to apply the money on deposit in said Trust Company to 
the credit of the said The Semmes-Kelly Company towards the pay¬ 
ment of the aforesaid indebtedness. 

On the succeeding morning that is to say, June 4, 1909, your 
Receiver again went to the Banking Institution of the said United 
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States Trust Co., saw the book-keeper of said Company, and re¬ 
quested him to inform your Receiver the amount of money on de- 
posit in said institution to the credit of the Receiver of the Sanitary 
Grocery Company. He replied “$3485.36.” Thereupon, said book¬ 
keeper hurriedly went to the desk of Charles W. Warden, First Vice- 
Presiden of said Company, and said something to him. Imme¬ 
diately thereafter, said Warden came to where vour Receiver was 

i'mn'I 7 8, vi ke p y0UI ' Rece ’ ver t0 co,ne to his desk, a few feet away, 
H"? sald Receiver to be seated and said Warden asked your 

rwTnV't he ln . te ! lded . t0 dni "; sai'l $3485.36 from said Trust 
tompanj to which inquiry your Receiver replied that was the then 
object of his visit to said 1 rust Company. In the meantime, Richard 

hn Cl r gh ,r‘ 1 ’ 1 X easurer of .said Company, came from his desk and 
jomed m the said conversation then going on between said Warden 

and this Receiver. Said Warden and Claughton then began to urge 
your Receiver to open an account, a* Receiver of thf SanRa™ 
Grocery Company, with said Trust Company, and also to make a 

<ai - v • de * ,0 f. t ln ^“d Trust ’ of receivership funds that would 
come itito lus custody; that both said Warden and said Claughton 
as officers of the said Trust Company, assured your Receiver that 
i o.> ^ al , institution was as safe for deposits by a Receiver of 

~ trust funds as any other banking house in the City of Wash- 

ington, District of Columbia, and that if your Receiver would 
deposit said fund of $3485.36 in said Trust Company such fund 
wou!d increase by allowance of bank interest. Your Receiver told 
said W arden and Claughton that he had already opened an account 
as such Receiver with the Second National Bank and thought it 
would not be advisable for him to have two bank accounts^ and 

not t ^ff, m / 0r K led them ’ ? nd , ea ? h , of lhem ’ that y° ur Receiver did 
not wish to become involved with the United States Trust Co in 

its then controversy with the Receivers of The Semmes-Kelly Com- 

Ef ny - n? al< ! n arden an . d 881(1 Clau 8 hton » acting for said United 
States Trust Company then and there positively assured your Re- 

mver, that under no circumstances or conditions would the United 

States Trust Company involve this Receiver in any controversy in 

reference to said fund of $3485.38, and that it would be perfectly 

safe and entirely proper for this Receiver to deposit said fund with 

said Trust Company, and that no claim whatever would be made 

against Receiver or against said fund 
of $3485.36 and that the same would be true in regard to anv other 
moneys that this Receiver would see fit to deposit with said United 
States Trust Company; that said Trust Company would at all times 
honor all checks against $3485.36 that would be drawn by this 
Receiver and that sa d Trust Company would treat this Receiver 
m reference to said deposit of $3485.38, as any other depositor in 
said banking institution of the United States Trust Company, and 
further, that said Company would at no time assert any claim or 

1 03 W gh W 0 d he r 1 $34 j^ 36 ’ ? r , a 7 P art thereaf • Said Charles 
103 W W arden then and there telephoned to Charles W. Semmes 

, ,, a ^rector of the said United States Trust Company, and one 

of the defendants m this cause, and requested him, in the hearing 
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° f A h t^- e !>'; er ’ ‘° L ask .y° ur Receiver to open an independent deposit 
mth $d485.3b with said United States Trust Company, so that said 
Irust Gompanv would get business from this Receiver. Said War¬ 
den then handed the Receiver of the telephone to this Receiver, re¬ 
questing him to talk to said Semnies. Said Senimes stated to your 
Receiver that said A\ arden had requested him to ask this Receiver 
to deposit said $3485.36 with said Trust Company. 

Believing that said L nited States Trust Company by and through 
its said officials, said \\ arden and Claughton, were then and there 
acting in perfect good faith and that said Warden’s and Claughton’s 
assurances, as aforesaid, were made in good faith, this Receiver acted 
thereon and he then and there consented to and did open an inde- 
pendent deposit, as such Receiver of The Sanitary Grocery Coni- 
pany, with said United States Trust Company. Thereupon, said 
Claughton brought to your Receiver a receipt, which vour Receiver 
signed, wherein and whereby Levi H. David, as Receiver for The 
Sanitary Grocery Company acknowledged in writing that he had 
J^ved from the l nited States Trust Company, the sum of 
$3485.36, which said receipt said Trust Company retained as voucher 
^ 1 . a | A? ur . Receiver ha* received said sum of money. Thereupon, 
said \\ arden, as kirst A iee-President of said Trust Company closed 
the Bank account between said Trust Company, and The Sanitary 

Grocery Company and immediately thereafter a new account 
104 was opened between said Trust Company and this Receiver. 

Said $3485.36 was deposited by your respondent to his credit, 
as such Receiver in said United States Trust Company, and a pass 
book, showing such deposit, was thereupon delivered bv said Warden 
to respondent. 


This respondent hereby asks the leave of the Court to produce the 
said original pass-book for inspection by the Court. 

That after making said deposit, your Receiver left the ofiice of 
said Trust Company, with said pass-book. At the corner of 14th <fc 
G Streets, X. W., respondent met Charles A. Douglas counsel and 
trust officer of said Trust Company. Mr. Douglas asked vour Re¬ 
ceiver if he had been to the Trust Company, to which he replied in 
the affirmative, at the same time showing said pass-book to him and 
the entry of the said deposit therein by your Receiver. Mr. Douglas 
then informed your Receiver that said Trust Company had no claim 
against fund, but that Wolf and Jones, Receivers of The Semmes- 
Kelly Company, could not receive the money on deposit in said 
Trust Company to the credit of said Semmes-Kelly Company be¬ 
cause said Trust Company had or would apply the same on the notes 
due by it to said Trust Company. 

4. Answering paragraph four, this respondent says in reference to 
the allegation, 


“That thereafter this petitioner learned that the said The Sanitary 
Grocery Company was but another name for the Semmes-Kelly Com¬ 
pany; and that the said The Sanitary Grocery Company had been 
organized by the said The Semmes-Kelly Co., for the purpose of 
enabling it, the said The Semmes-Kelly Co., to conduct a retail gro- 
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Cha^te^ 1 •^ neSS, ^ C0ldd not do under and by virtue of its 

lie is unable to answer whether the petitioner “learned the same or 
not, but tins respondent respectfully submits, that if the 
1Uo same was material as bearing upon this controversy the said 
,• i,^ st Com Pany is estopped from raising such question at this 
time. This respondent denies that the money on deposit in the 
name of and to the credit of The Sanitary Grocery Company was in 
fact moneys which belonged to The Semmes-Kelly Company, and, 

Trnet p™ 6 be “flf. ln the P resent controversy between the said 
proof thereof " y ^ * hlS respondent ’ this respondent demands strict 

This respondent says that the said petitioner wrote a letter bear- 
mg date June loth, 1909, signed by Charles W. Warden, its First 
Vice-President, to this respondent, as Receiver of the Sanitary Gro- 
cery Company, which is referred to in said fourth paragraph, for the 
writing of which said letter, and the dishonoring of the checks of this 
Receiver, and the statement in writing and verbally by said Trust 
Company on June 15, 1909, and afterwards, that it refused to ~ 
mze Levi H. David, as Receiver of The Sanitary Grocerv Company 
this Honorable Court, after due proceedings had thereon, as shown 
^cord and proceedings in this cause, on July 12, 1909 ad¬ 
judged the said United States Trust Company and Lid Warden in 
contempt of this Court; H. Bradley Davidson, President, and Rich¬ 
ard L. Claughton, Treasurer, respectively, of said United States Trust 
Company, were also, by said order, adjudged in contempt of this 
Honorable Court, for interfering with the fcceiver in this cause, all 
of which wiil more fully appear by the said order passed herein to 
which reference is hereby prayed. By the terms of said order, the 
m/. .! ted St ? tes Trust Company was required to pay over forth- 
106 with to this Receiver said $3485.36, the subject matter of said 
petition, and the respondents who were adjudged in contempt 

of this Honorable Court were required to pay the costs of said con¬ 
tempt proceedings. 

Further answering said fourth paragraph, this respondent says 
that for greater fullness and accuracy, he hereby refers to and makes 
part hereof, the petition filed June 23, 1909, by this Receiver, for a 
rule against the said United States Trust Company, said Davidson 
Warden and Claughton, the said rule issued thereon, the return of 
said respondents, and the order of this Court passed herein July 12 
1909, all of which appears in this cause. That thereafter, on July 
12, 1909, in order to purge themselves of the contempt by said order 
adjudged against them, The United States Trust Company did pay 
to this Receiver and respondent $3485.36, and $13.20, the same 
being costs of said contempt proceedings. 

5. Answering paragraph 5, this respondent denies that The Sani¬ 
tary Grocery Company was not and is not a corporation. It was 
regularly and legally incorporated under the laws of the District of 
Columbia, on April 15, 1907, as will more fully appear by a certified 
copy of the Certificate of Incorporation, hereto'annexed, marked Ex- 
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hibit No. 1, and hereby made part hereof. Thereafter, on to-wit: 
April lb, 1907, said corporation was duly organized, as will appear 
by copies of “Minutes of the first meeting of the incorporators and 
stockholders of The Sanitary Grocery Co.,” the adoption of Bv-Laws, 
“First meeting of the stockholders and trustees” on April 16, 1907, 
^ at 3 o’clock p. m.,” “First meeting of Trustees” of said Com- 
10 < pany, and subscription list to its stock, copied from the min¬ 

ute book of said Company, in the possession of this Receiver, 
hereto annexed, marked Exhibits No. 2, 3, 4, 5 & 6, and hereby 
made parts hereof. 

But this respondent respectfully submits that, as between said 
Trust Company and this respondent, at this time, the question 
whether said Sanitary Grocery Company is a corporation, or not, is 
immaterial. This respondent says that he is informed and believes 
that The Semmes-Kelly Co., was organized for the purpose of carry¬ 
ing on a wholesale grocery business and is a distinct corporation. 
Respondent says that the filing of the application for a certificate of 
incorporation in the District of Columbia for The Sanitary Grocery 
Company, the transfer by Charles W. Semmes of certain assets, good 
will, and etc., of certain stores then being conducted by him and in 
his name for the said The Semmes-Kelly Company, to the Sanitary 
Grocery Company, for forty-seven (47) shares out of the total au¬ 
thorized issue of fifty (50) shares of the capital stock of the Sanitary 
Grocery Co., the opening of stores in the District of Columbia, and 
in Hyattsville, Maryland, and the agreement entered into by The 
Sanitary Grocery Company to buy goods, wares and merchandise 
from The Semmes-Kellv Company, as set forth in said fifth para¬ 
graph, are matters and things which are averred in the bill of com¬ 
plaint in this cause and were known by the United States Trust Co., 
and its counsel before the said Trust Company made payment on 
June 4, 1909, to this Receiver of said $3485.36, or they, or either of 
them, could have known the same, if they, or either of them, had 
gone to the Court House and read the pleadings and pro- 
108 ceedings in this cause, public records of this Court; and this 
respondent respectfully submits that if the said United States 
Trust Company, and its counsel and trust officer, omitted to examine 
the record and pleadings in this cause during the time that it re¬ 
quired before June 4th, 1909, to investigate into the facts in refer¬ 
ence to the payment to this Receiver of the said $3485.36, the said 
question sought to be raised is now immaterial and incompetent in 
this controversy. 

This respondent from an examination of the deposit books of The 
Sanitary Grocery Company avers the fact to be that from to-wit: 
April 11, 1908, up to and including June 1st, 1909 (the dy/ before 
this equity case was instituted!, The Sanitary Grocery Company 
made large deposits, to wit, $377,820.01, in the name of and to the 
credit of The Sanitary Grocery Company, in the said United States 
Trust Company; the checks withdrawing the same, from time to 
time, being signed by The Sanitary Grocery Company, Eugene Sulli¬ 
van, who was and is its President. 

And this respondent respectfully submits that by reason of the 
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long course of dealing by the petitioner, The United States Trust 

Hi Hm ! 1 ' J 6 Sani ‘"y Grocery Company, as a corporation, 

during the time last mentioned, the said petitioner is estopped to 

deny the corporate capacity of the defendant The Sanitary Grocery 
Company, and this respondent submits that all matters and thin4 
set forth in said petition alleging that The Sanitary Grocery Com¬ 
pany is „ot a corporation, are, for the reason stated, immaterial 
irrelevant and incompetent. 

i no o'i,^c' S *!*P on d«nt says that he is informed and believes that 
HU lhe Sanitary Grocery Company did purchase its goods, wares 
and merchandise from The Sernmes Kelly Company, but this 
respondent is advised that such allegation is immaterial in the pres¬ 
ent controversy between the United States Trust Company and this 
respondent. This respondent denies on information and belief, that 
lhe Sernmes Kelly Company paid all of the bills contracted in the 
name of The Sanitary Grocery Company for rent, lights and tele¬ 
phone service, but avers that said The Sanitary Grocery Company 
drew checks in its own name, signed The Sanitary Grocery Com¬ 
pany, by Eugene Sullivan, its President as aforesaid, against its 
funds on deposit m The United States Trust Company, to pay such 
bills. If the allegation of petitioner that The Sanitary Grocery 
Company is not a corporation can or may be material in the present 
controversy between the said Trust Company and this respondent 
he demands strict proof thereof. This respondent begs to call the 
attention of the Court to the petition filed in this cause, after leave of 
the Court had, by John A. Sweeney, John H. Ruckman, and Eugene 
Sullivan, each of whom claims to be the owner of one share of the 
capital stock of The Sanitary Grocery Company, and that the same 
may be considered in connection herewith. 


6. Answering paragraph six of said petition, this respondent says 
that he is informed and believes that The Semmes-Kelly Company 
is indebted to the United States Trust Company, but he has no per¬ 
sonal knowledge as to the amount of such indebtedness. He further 
says that on June 2, 1909, Richard E. Claughton, Treasurer of the 

United States Trust Company, stated to this respondent that 
110 The Sanitary Grocery Company was not in any wise in¬ 
debted to the United States Trust Company. This respond¬ 
ent, therefore, submits that the allegations in said sixth paragraph 
are not material in this controversy. * 

7. Answering paragraph seven, this respondent says that he is 
unable to state whether as alleged by the said Trust Company that 
when it paid said $3485.36 to this respondent on June 4th, 1909 it 
made said payment in ignorance of information, but this respondent 
respectfully submits that, as according to its theory shown by its peti¬ 
tion, the said Trust Company failed to exercise' due care and dili¬ 
gence before it made the said payment to this respondent on June 4 
1909, its inattention and negligence will, it is submitted, estop peti¬ 
tioner from setting up a right, if any existed, to said fund. 

And further, this respondent respectfully submits that even if the 
theory of the said United States Trust Company, as shown by its 
said petition, be correct, namely that The Semmes-Kelly Company 

8 —2111 a 
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and The Sanitary Grocery Co. are different in names onlv, and that 
the two corporations are one, it is respectfully submitted that the 
right, if .any, of the said Trust Company to have retained moneys 
on deposit in its banking house standing in the name of and to the 
credit of The Sanitary Grocery Company, and to apply the same on 
any indebtedness due or coming due by the Semmes-Kelly Com¬ 
pany to the said Trust Company, such right, if any, arose as a set-off 
by force of tne National Bankruptcy law; and further, that as the 
said Trust Company from June 2, 1909, requested respondent 
111 to await until such time that its counsel and trust officer could 
make his own investigation into all of the facts of the case, 
with which request respondent complied, said Trust Company, after 
its said investigation was completed, on June 4, 1909, deliberatelv 
acted, and made voluntary payment of said $3485.36 to this re¬ 
spondent as such Receiver, at which time said Trust Company, by its 
officials, asserted to respondent, as this respondent states the fact to 
be, that said Trust Company would not involve this respondent in 
any controversy whatsoever in respect to said fund, and that said 
Trust Company would not claim said fund or any part thereof 
against this respondent, it is respectfully submitted that, said Com¬ 
pany is now estopped from setting up its claims in the premises. 
This respondent further submits that said Trust Company is estopped 
from asserting that said fund standing on its books in the name of 
and to the credit of The Sanitary Grocery Company was not owned 
by its depositor, The Sanitary Grocery Company ; that the claim of 
said Trust Company should be set forth in bankruptcy cause No. 
613, Re The Semmes Kelly Company, or by suit at law, this re¬ 
spondent submitting that this Court cannot on a petition and rule 
to show cause in this cause determine in a summary manner the 
merits of a controversy between The United States Trust Company 
an alleged creditor of the complainant The Semmes Kelly Company. 

Your respondent further says that he is informed and believes 
that since the incorporation of the said The Semmes Kelly Com¬ 
pany, corporation, on, to-wit: April 30, 1902, Charles W. Semmes 
has been the President and also a member of the Board of 
112 Directors thereof; and that since the incorporation of the 
said The Sanitary Grocery Company, corporation, on, to-wit: 
the 15th day of April, 1907, said Charles W. Semmes has been its 
Secretary, all of which, respondent is informed and believes, the 
said United States Trust Company, corporation, by its officials, and 
particularly, its President, First Vice-President and Treasurer, had 
knowledge. 

Respondent is further informed and believes that for two years 
immediately preceding June 2, 1909, said Charles W. Semmes was. 
and still is, a member of the Board of Directors of the said United 
States Trust Company, corporation. 

This respondent says that there is not shown by said petition any 
facts sufficient to entitle said petitioner to any relief in this cause, oV 
the relief prayed for in said petition; and said petitioner fails to’set 
forth any facts in its said petition sufficient to justify a decree against 
The Sanitary Grocery Company, or this Receiver, and this respond- 
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ent respectfully prays that he might be allowed the benefit of a de¬ 
murrer to said petition. It is respectfully submitted that this Court 
has no jurisdiction to direct respondent to turn over in a summary 
manner the funds mentioned in said petition, the title to which was 
by order dated July 6th, 1909, after a hearing of the petition, of this 
respondent, rule issued thereon, answer of said United States Trust 
Company, and arguments by counsel for the respective parties, ad- 
judged to be in this respondent as Receiver. 

Now having fully answered, this respondent prays that the 
113 petition may be dismissed and the relief therein prayed for 
denied, with costs in favor of respondent. 

LEVI H. DAVID, 

Receiver of The Sanitary Grocery Company , 

Corporation, Respondent. 

District of Columbia, ss: 


I, Levi H. David, on oath say that I have read the foregoing 
answer or return, by me subscribed as Receiver of The Sanitary 
Grocery Company, Incorporated, and know the contents thereof; 
that the facts therein set forth on my personal knowledge are true, 
and those stated upon information and belief, I believe to be true. 


WOLF & ROSENBERG, 

Att’ys for Rec. 


LEVI H. DAVID. 


Subscribed and sworn to before me this 29th day of July, A. D. 
1909. 


J. R. YOUNG, CVk , 

By F. E. CUNNINGHAM, AsSt CVk. 


114 Exhibit No. 1. 

Know all men by these presents, That we, the undersigned, citi¬ 
zens of the United States, all of whom are residents of the District 
of Columbia, and those now associated with us, together with such 
other persons as may be hereafter associated with us, as trustees, de¬ 
siring to form a corporation under sub-chapter IV of the Corpora¬ 
tion laws of the District of Columbia, as provided for in the 
Code of Laws of the District of Columbia, enacted by Congress and 
approved by the President of the United States, do hereby certify: 

1. That the corporate name of this company shall be “The Sani¬ 
tary Grocery Company.” 

That the object and business for which it is formed is the con¬ 
ducting of a general retail grocery business in the District of Co¬ 
lumbia and elsewhere. And the said corporation shall, in its corpo¬ 
rate name, be capable of holding and owning any and all real and 
personal property as may be necessary to enable it to carry on the 
said business, and in general to do and perform any and all acts 
necessary and incidental to its business, aforesaid, and" to exercise all 
the powers conferred by the laws of the District of Columbia upon 
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corporations organized under said laws, and in general to do and 
perform every legal act and thing necessary or expedient to be done 
or performed for the efficient and profitable conduct of said business, 
as authorized by the laws of Congress. 

2. That the term of its existence shall be perpetual. 

115 3. The amount of capital stock of said corporation shall be 

five thousand dollars ($5,000.) divided into fifty shares of the 
par value of one hundred dollars ($100) per share. 

4. The number of trustees in charge of the affairs of said cor¬ 
poration for the first year of its existence shall be three, viz: Eugene 
Sullivan, .John 11. Ruckman and John A. Sweeney, all of the District 
of Columbia and stockholders. 

5. That the principal place of business and office of said corpora¬ 
tion shall be 1301 H Street, northeast, in the citv of Washington, 
in said District. 

In witness whereof we have hereunto set our hands and affixed our 
seals this 15th day of April, A. D. 1907. 

EUGENE SULLIVAN, [seal.] 
JOHN H. RUCKMAN. [seal.1 

„ r . JOHN A. SWEENEY. [seal.1 

Witness: 

H. J. SWEENEY. 


District of Columbia, ss: 

I, H. J. Sweeney, a Notary- Public in and for the District of Colum¬ 
bia aforesaid, do hereby certify that John H. Ruckman, Eugene 
Sullivan and John A. Sweeney, parties to the annexed certificate of 
incorporation of The Sanitary Grocery Company, bearing date the 
loth day of April, A. D. 1907, personally appeared before me in the 
District aforesaid, the said John H. Ruckman, Eugene Sullivan and 
John A. Sweeney, being personally well known to me to be the per- 
f ons W ^° s *£ ne( ^ said certificate of incorporation, and ac- 
116 knowledged the same to be their act and deed for the pur¬ 
poses therein set forth. 

Witness my hand and seal this 15th day of April, A. D. 1907. 
[notarial seal.] II. J. SWEENEY, 

Notary Public , Z>. C. 


Office of the Recorder of Deeds, 

District of Columbia. 


.i T t 1? V 0 cer ‘ ,f y that the fore g° in g is a true and verified copv of 
the Certificate of Incorporation, of The Sanitarv Grocery Co and 

of »h| whole of said Certificate of Incorporation, its filed in this office 
the 1 ith day of April, 1907, and recorded in Liber No. 25 folio 190 
et seq., one of the Incorporation Records of the District of'Columbia 
.. ]" testimony whereof, I have hereunto set my hand and affixed 
the seal of this office this 20th day of July, A. D. 1909. 

[ SEAL *] JNO. C. DANCY, 

Recorder of Deeds, D . C. 
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Exhibit No. 2 . 


Minutes of the First Meeting of the Incorporators and Stockholders 

of The Sanitary Grocery Company. 

rhe first meeting of the incorporators and stockholders of The 

non V £ ompan £ , held at the office of the company, 

A °M 11 StTeet ’ ^ K “ on t ,e 16,11 d »y of April, 1907, at 10 o’clock, 

On motion of Mr. John H. Ruckman, duly seconded bv Mr 
the g meetfn'g ,Van ’ ^ Char ' eS W ' Semmes " as elected Chairman of 

A call of the roll followed, showing the following stockholders and 
incorporators to be present: Mr. Charles W. Semmes, who has sub 
scribed for 2o shares of the capital stock of the corporation; Mr. 
[ ; u Kf ne . Sullivan, who lias subscribed for 15 shares of the capital 
k corporation; Mr. John H. Ruckman, who has subscribed 
for •) shaics of the stock of the corporation, and Mr John A 
Sweeney, who has subscribed for 5 shares of the capital stock of the 

On motion of Mr John A. Sweeney, duly seconded by Mr. John 

H. Ruckman, formal notice of said meeting was waived bv the in- 
corporators and stockholders. y 

On motion of Mr. Sullivan, duly seconded by Mr. John H Ruck- 
man, it was determined that the corporate seal should be circular in 

118 “TlTo <5«nT g °r the of the circle the words, 

118 The Sanitary Grocery Co. Washington, D. C. 

., , 0l ! motion of Mr. Sweeney, duly seconded by Mr. Sullivan 

adonted™ th f e s,ock certificate appended to these minutes was 
adopted as the form for use by the corporation for its stock certifi- 
cates to be issued by it. 

Mr. John H. Ruckman presented a draft of by-laws, prepared bv 

S3S S'“ d ,h * 1 ^ ■» **« -«J 

This motion duly seconded, and carried. 

inco7no™ain^Th meet j, nR then reported that the certificate 
incorporating The Sanitary Grocery Company had been drafted 

of Columbia ^ accordance ^ le laws in force in the District 

Whereupon Mr. Eugene Sullivan moved that the certificate be 

* P ZZ J^ Ch f M 0tl Q n ir aS du ^r onded and carried unanimously 
On motion of Mr. Sullivan, duly seconded, Mr. John A. Sweeney 

n fhrAffi nZC f ,ri' l “S y to have the said certificate recorded 
Onmrtionl m R f arde c of Deeds of the District of Columbia. 

then adjourned! ^ J ° hn H ' Ruoktnan - dul - v ponded, the meeting 

JOHN A. SWEENEY. 
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119 Exhibit No. 3. 

By-Laws of the Sanitary Grocery Company. 

Article 1. 

1. This corporation shall be known as The Sanitary Grocery 
Company. 

2. Ihe annual meetings of the stockholders shall be held on the 
last Monday in April in each and every year, of which public notice 
shall be given by publication in some newspaper printed and pub¬ 
lished in the District, not less than thirty days previous thereto, to 
elect trustees and transact such other business as may be necessary. 

3. Special meetings of the stockholders may be held at any time 
upon the call of the Trustees or the stockholders, holding together 
two-thirds of the capital stock outstanding, of which one full day’s 
notice shall be given by mail, addressed to the post office address 
of each stockholder, as appears on record on the books of the com¬ 
pany. 

4. All the meetings of the stockholders shall be held at the office 
of the corporation, No. 1300 H Street, N. E. 

5. If, at the annual meetings or special meeting of the stock¬ 
holders, held on the day set, either by the by-laws for the annual 
meetings, or by the call for the special meetings, the business before 
the meeting be not concluded, an adjournment may be taken to 
meet at a later date for the purpose of completing the business. 

Article II. 

120 1. The board of trustees shall consist of three stockholders, 
annually elected for the ensuing year, and upon a vacancy 

occurring on the Board of Trustees, by death, resignation or other¬ 
wise, the remaining members of the Board may select a stockholder 
as Trustee to fill the vacancy. The Board of Trustees shall remain 
in office until their successors are elected and accept office. The 
stock, property and concerns of the corporation shall be managed 
by the Trustees, the vote of any two of whom shall be sufficient to 
transact the business of the company, and exercise for the benefit 
of the company all the powers, rights and franchises of the said 
corporation. 

2. The Trustees shall meet at such times and at such places as 
they may by resolution, or by a call signed by a majority thereof, 
determine, two days written notice of which shall be given to the 
other trustee (or trustees, if more than three trustees shall at any 
time be elected by the stockholders. 

Article III. 

1. The trustees shall select from among themselves a President, 
and from the stockholders a vice president, treasurer and secretary, 
and one person may occupy the office of President and Treasurer, 
or secretary and treasurer at the same time. The trustees shall have 
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the power to remove from office any of the officers of die corporation 
at an> time, but shall select the officers, or officer, to hold the office 
thus vacated at the same time, otherwise their action in removing 
any officer shall not be effective. * 


101 i ^ be a j. nua .l mee ting of the Board of Trustees shall be 
i!iJ lmmedlat . el y the annual meeting of the stock- 
, holders, at which meeting, or at any adjournment thereof, 
the officers for the ensuing year shall be selected, to hold office until 
their successors shall be selected. 


Article IV. 


1. llie President and Secretary shall be charged with the actual 
management of the business, and shall keep accounts of the trans- 
ac ions of the company, and make report to the Trustees when 
called upon therefor; they shall deposit all money of the company 
?, National Bank to J^e credit of the company, and all checks 
urer ^ SlgnGC by the Presiden t and countersigned by the Treas- 


2. The books of the company shall be open to the inspection of 
any stockholder, regularly appearing as such on the books of the 
company, or to any creditor. 

, 3 ! The we president and secretary, in order, shall act as Presi¬ 
dent in his absence, and the President, Vice President and Secretarv 
in order shall act as Treasurer in his absence. J 

4. The secretary shall keep the minutes, stock ledger and stock 
book of the company and have custody of the seal, and shall ex¬ 
hibit to any of the officers of the company or the Trustees his books 
for their inspection. He shall sign all certificates of stock which 
must be countersigned by the President, to which shall be affixed 
the corporate seal. He shall keep the property of the company in¬ 
sured in such companies as he may select. 


Article V. 

122 1. The stock of the company shall be transferable only on 

the books of the company by the registered owner in person 
or bv his or her attorney on the surrender of the original certificate 
which shall be cancelled and retained by the secretary. 

2. A stock ledger shall be kept by the secretary in which shall 
be contained, alphabetically, the names of all persons who are or 
shall have been stockholders for six years, showing their places of 
residence, the number of shares held by them respectively, and the 
amount of stock actually paid in, such book being open for inspec¬ 
tion of stockholders and creditors of the company and their per¬ 
sonal representatives, who shall have the right to make extracts 
therefrom, at the principal place of business of the company. 

Article VI. 

1. All employes of the company occupying positions of trust shall 
be required to give bond with security for the faithful performance 
of their duties, as the secretary may decide. 
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Article VII. 

1. The president and secretary shall have the power to make all 
necessary purchases for the company, or cause the same to be done, 
and shall fix the selling price at which the goods shall be sold. No 
officer or employe shall have power or authoritv to change prices 
made by the president and secretary and listed as official. No goods 
shall be sold for credit, or for anything except cash. No account 
whate\er shall be opened with a customer under any circum¬ 
stances. 

123 2. The President and Secretary are empowered to rent, 

equip with stock and fixtures, and open for business as in 
their judgment they may deem of advantage to the company, which 
new stores may be within or without the District of Columbia. 

Article IX. 

The by-laws may be amended or altered by the Trustee- at any 
meeting held by them, by majority vote. 


124 Exhibit No. 4. 

First meeting of the stockholders and trustees of The Sanitary 
Grocery Co. on April 16th, 1907, at 3 o’clock, P. M. 

At the first meeting of the stockholders and trustees of The Sani¬ 
tary Grocery Co., held at the office of the Company, 1300 H Street 
N. E., V ashington, D. C., the following proceedings were had. 

A call of the roll showed the following stockholders to be present; 
Charles W. Semmes, owning 25 shares, Mr. John H. Ruckman! 
owning 5 shares, Mr. Eugene Sullivan, owning 15 shares, and Mr! 

John A. Sweeney, owning 5 shares, of the capital stock of the cor¬ 
poration. 

On motion of Mr. John H. Ruckman, duly seconded by Eugene 
Sullivan Mr. Charles W. Semmes was elected Chairman of the meet¬ 
ing. 

The Chairman, Mr. Charles W. Semmes, then offered to sell and 
assign to the corporation of The Sanitary Grocery Co. the stock 
of goods, good will and fixtures in his stores run heretofore in the 
name of Mr. Eugene Sullivan, No. 1300 II Street, N. E., cor. 6th & 
B Sts. S. E. & 7th & L Sts. S. E. for the sum of $4,700. 

Mr. John A. Sweeney then presented an appraisement of said 
stores, including their stock of groceries, fixtures and good will 
dated April 16th, 1907, at oyer $5,000, made by D. J. Wilson and 
James J. Hannan, which was in writing signed by them. 

125 Mr. John II. Ruckman thereupon moved that the stock¬ 
holders and trustees be authorized to purchase from Mr. 
Charles W. Semmes said stock of groceries, fixtures, &c. for the 
sum of $4,700. 

Mr. John H. Ruckman then presented a written assignment and 
transfer, signed by himself, John A. Sweeney, and Eugene Sullivan, 
of the subscription of each to the stock of the Sanitary Grocery 
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Company excepting one share each to be retained and held bv 

C H^t d , e h S ° f S " t d com Pany, to Mr. Charles W. Semmes^ 
and moved that the secretary and treasurer then elected be au¬ 
thorized and directed to enter same on the stock book of the com¬ 
pany and file it among the archives of the company. 

stockholrw" * Ruckman further moved that the trustees and 
stockholders of the company authorize the purchase of said busi- 

offfr’ nf°Mr n tU T #°° d wiU of the s ‘» res mentioned in the 
offer of Mr. Charles AY. Semmes, for the sum of $4,700, and that 

same be paid for by crediting said sum as full payment on the 

capitaTstoek H ft' W h is Option to Z 

“P' lu 'w °{this company, and on the balance due on the stock 

- bscnbed for by himself, John A. Sweeney and Mr. Eugene Sulli- 

Va wK h i ,Ch haS been assi 8 ned and sold to Charles W. Semnies 

" h ( lcl J wiotions were duly seconded, and by unanimous vote of 
the stockholders and trustees, the trustees were authorized and 
directed to complete the purchase of the said stores, including stock 
of groceries fixtures and good will thereof and also the secretary 

126 fcr ‘r^7v"' hen T cl , ected > was directed to enter the trails- 
fcr of stock from John A. Sweeney, John H Ruckman 

. , /[I Lugene Sull * van > *» Charles AV Semmes, on the «tock 

book of the company when said stock book should be adopted 

ins 0 r„^S r R ” k "'“’ 

JOHN A. SWEENEY. 


127 
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T jie first meeting of the Trustees of the Sanitary Grocery Comnanv 

«1 “.Tcttaan Ck " ,n ' E "«““ ™ 

The roll call showed the three trustees of the corporation Mr F„ 

gp^'r"' Mr H Eo ' km * n “ d ®Ti™« y E s 

On motion of Mr. John H. Ruckman, seconded by Mr John A 

Sweeney, Mr. Eugene Sullivan was selected as the President of the 
corporation, and treasurer. 1 1 me 

On motion of John A. Sweeney, duly second- Mr. Charles W 
Semmes was nominated as secretary and business manager in gen- 
era! of the corporation. 6 6 

On motion of Mr. John H. Ruckman, Mr. John A. Sweenev was 
elected and selected as Vice-President of the corporation y ** 

The by-laws of the corporation, prepared by the attorney of the 
corporation thereupon were submitted, and on motion by Mr John 
A. Sweeney, duly seconded, the said draft of minutes were adopted 
as the By-Laws of the corporation unanimously, and it was ordered 
that they should be appended to the minutes of this meeting 

On motion of John A. Sweeney, duly seconded, it was unani- 
... m° usl y ?gj eed that ‘he seal of the corporation should be of 
128 the usual form, circular in shape, and the words “The Sani 
tery Grocery Co. Washington, D. C. shown on the circum- 
9 —2111 a 
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ference thereof, and the .secretary was authorized and directed to 
select and purchase the same. 

The minutes of the meeting of the stockholders and trustees held 
on this date, at 3 o’clock, P. M. were read by the secretary, and the 
action taken at said meeting in reference to the purchase of the stocks 
of goods, fixtures, good will <fcc. at 1300 II St. N. E., corner of 6th & 
B Sts., S. E., and on the corner of 7th & L Sts. S. E., Washington, 
D. C., also the appraisement by D. J. Wilson and D. P. Hannan. 

Whereupon, on motion of John II. Ruckman, the said offer to sell 
said stock, fixtures, good will &c. in the stores mentioned, was ac¬ 
cepted by unanimous vote of the Trustees and Board of Directors, 
and the President was authorized to carry out the sale by proper 
transfer papers, and Mr. Eugene Sullivan was authorized and di¬ 
rected to credit of the books of the company to Charles W. Semmes, 
the sum of $4,700, the amount of the consideration for said transfer, 
on the 47 shares held by him in the corporation. 

On motion of John A. Sweeney, duly seconded, The Home Sav¬ 
ings Bank, was designated as the depository of the funds of the cor¬ 
poration, until the further action of the Board of Trustees. 

On motion by John A. Sweeney, seconded by John II. Ruckman, 
the secretary was directed to place in the minute book of the corpora¬ 
tion a copy of the minutes of the meetings of the incorporators and 
stockholders, also the minutes of the meetings of the stock- 
129 holders and trustees, of the Sanitary Grocery Company, the 
by-laws of said corporation, and to file in the archives of the 
corporation the offer, aforesaid, of Charles W. Semmes heretofore, 
recited, the appraisement of the stock, fixtures, &c. made by D. J. 
Hannan and D. J. Wilson of the stores heretofore mentioned, and 


the bill of sale by Charles W. Semmes thereof. 

The secretary, on motion duly seconded, was also directed to pro¬ 
cure a stock book, stock ledger, and seal, to be used by the corpora¬ 
tion, and to append hereto a copy of the stock certificate to be so 
used, to these minutes. 

Whereupon, on motion, duly seconded, the meeting of the Board 
of Trustees, then adjourned. 

JOHN A. SWEENEY. 


130 Exhibit No. 6. 

Copy of First Subscription to the Stock of the Sanitary Grocery Co. 

Whereas the organization of a corporation under the laws of the 
District of Columbia, to be known as “The Sanitary Grocery Com¬ 
pany,” with a capital of $5,000, for the purpose of conducting a 
general retail grocery business in the District of Columbia and else¬ 
where, is contemplated, and it is desired by the undersigned to be¬ 
come stockholders in said corporation; 

Now, therefore, the undersigned do hereby promise and agree, 
and do hereby subscribe for the number of shares of stock in said 
corporation that is set out below opposite our names, at $100 per 
share, and that they will pay to the properly authorized officer or 
officers of said corporation, the whole of our respective subscriptions, 
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when call or demand is made for the same, or such part or parts as 
may be called for from time to time. 

EUGENE SULLIVAN, 15 shares. 

JOHN A. SWEENEY, 5 shares. 

JOHN H. RUCKMAN, 5 shares 

CHARLES W. SEMMES, 25 shares. 

Order . 

Filed August 17, 1909. 

In the Supreme Court of the District of Columbia, Sitting as a Court 

of Bankruptcy. 

Bankruptcy. No. 613. 

In re The Semmes-Kelly Company. 

This cause came on to be heard upon the petitions of the Cudahy 
racking Company and others praying that the sale of the twenty- 
four stores of the Sanitary Grocery Company made on the 26th day 
of July, 1909, by the Receiver in Equity cause No. 28,579, be de¬ 
clared null and void, that the proceedings in said Equity cause be 
stayed and that the Trustee in Bankruptcy or the Receivers of the 
Semmes-Kelly Company be directed to take possession of the stores 
and property of the said Sanitary Grocery Company; and upon the 
rule to show cause granted under the said petitions on the 27th day 
of July, 1909, the returns thereunder of Levi H. David, Receiver 
of the Sanitary Grocery Company, Alexander Wolf and Eugene A. 
Jones, Receivers of the Semmes-Kelly Company and Mark D. Good¬ 
man, with the accompanying affidavits and the pleadings and pro¬ 
ceedings of record in said Equity cause No. 28,579, and upon the 
oral testimony produced before the court at the hearing under the 
said rule, and, after due hearing and argument by the respective 
parties, the court makes the following findings: 

132 Finding- of Facts. 

L That the Semmes-Kelly Company and the Sanitary Grocery 
Company are separate and independent corporations. 

2. That, of the fifty shares of the capital stock of the Sanitary 
Grocery Company, the Semmes-Kelly Company is the holder of 
forty-seven shares, and that the remaining three shares are held by 
individuals, who hold them largely, if not wholly, in trust for the 
Semmes-Kelly Company. 

3. That the sale made by the Receiver of the Sanitary Grocery 
Company on the 26th day of July, 1909, was made pursuant to the 
order, duly granted, of the Equity Court in the said Equity cause, 
in all respects fairly and in good faith, and without improper con¬ 
duct of any kind or character by the Receiver making the said sale, 
or by the purchaser, or by any other party or parties whomsoever. 
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4. That the sum realized for the said stores at the said sale, 
namely, the sum of $12,250.00, was a fair and a very excellent price 
for the property sold, and is probably a larger one than would be 
realized therefor if the said sale were vacated and a re-sale ordered. 

5. That no advantage of any kind to the creditors of the Semmes- 
Relly Company or to any other party in interest would result from 
an order vacating the sale in the said Equity cause. 

6. That the interests of creditors and of all parties concerned 
will be best protected and advanced by permitting the said sale to 

stand, and its proceeds, less the necessary and proper costs 
133 and expenses thereof, and without prejudice to the claims, 
if any, of the creditors of the Sanitary Grocery Company to 
priority thereon, to be accounted for to the Receivers of the Semmes- 
Kelly Company, or to its Trustee in Bankruptcy, when appointed. 

7. That the Sanitary Grocery Company was organized to operate 
a line of “chain stores,” which had been successfully operated in 
other sections, and with the idea that it would make its purchases 
from the Semmes-Kelly Company; that, with few exceptions, it did 
make all its purchases from the Semmes-Kelly Company, and that 
at the time of the institution of the bankruptcy proceedings in this 
cause, the Sanitary Grocery Company owed the Semmes-Kelly Com¬ 
pany about $35,000.00 for the goods and merchandise purchased 
from it. 

8. That the Sanitary Grocery Company rendered an account of 
its daily sales to one Martin, who was a bookkeeper in its employ, 
and who was also a bookkeeper for the Semmes-Kelly Company; 

i ^ ^ taken in by the Sanitary Grocery Company for its 

sales was deposited in bank to its credit by one of its employees, or 
was paid to an officer of the Semmes-Kelly Company, who deposited 
it in the bank to the credit of the Sanitary Grocery Company, from 
which bank it was checked out by checks of the Sanitary Grocery 
Company, signed by Eugene Sullivan, its president; and that Charles 
W. Semmes, who was president of the Semmes-Kelly Company, was, 
also, secretary of the Sanitary Grocery Company. 

9. That, on the second day of June, 1909. the Semmes-Kelly 
Company filed a bill in Equity cause No. 28,579, in the Supreme 

Court of the District of Columbia, alleging that it was the 
134 holder of the forty-seven shares of the capital stock of the 
Sanitary Grocery Company, that it was the principal creditor 
of the said Company, and that the latter was insolvent, and praying 
that a receiver might be appointed to take charge of its assets, and 
to account for their proceeds to its creditors, in which proceeding, 
the same day, Levi H. David, Esq., was appointed Receiver of the 
Sanitary Grocery Company, and that later on the same day an invol- 
untarv petition in bankruptcy was filed in the said court against the 
Semmes-Kellv Company, upon the prayer of certain of its creditors, 
and receivers for it on the same day were appointed, in which latter 
proceeding the Semmes-Kelly Company was duly adjudged bank¬ 
rupt on the 23d day of June, 1909. 

10. That the Receiver of the Sanitary Grocery Company reported 
in the Equity cause that a sale of its stores was desirable and neces- 
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•wy; that the present petitioners in this cause intervened in said 
Jtquity cause, claiming that the Semmes-Kelly Company and the 
sanitary Grocery Company were in effect one corporation,' that their 
assets would yield a better price if sold together than if sold sepa- 
rately, and that the same should be sold as a whole in the bank- 
ruptey proceeding; that by direction of the Equity judge the parties 
in interest conferred together for the purpose of reaching an agree¬ 
ment, that they came in at a later day with orders directing sale of 
the Sanitary Grocery Company’s stores by the Receiver in the 
Equity cause, and of the Semmes-Kelly Company’s assets by the 
Receivers in the Bankruptcy cause, on the same day, which orders 
were passed by the court without objection taken by any of the 
parties to either of the causes. 

135 11. That on the day of sale, June 26, 1909, the twenty- 

four stores of the Sanitary Grocery Company were sold at 
auction, and were purchased by one Sol Goldberg acting for one 
Mark Goodman, for the sum of $12,250.00. 

12. That the said sale had been duly advertised for more than 
ten days; that one Charles H. Torsch, president of one of the cor¬ 
poration creditors of the Semmes-Kelly Company, came over to 
Washington on the day of sale for the purpose of making a pur¬ 
chase, and was an unsuccessful bidder on the Semmes-Kelly Com¬ 
pany s assets; that he had notice of the Sanitary Grocery Company 
sale for about ten days prior to the day thereof; that, half an hour 
before the said sale, he inquired of the Receiver of that Company 
whether an inventory had been taken, who replied that he had taken 
an inventory about June 7th, and that the stock was about the same, 
but that he did not know the amount of money he had used in 
replenishing the stock, nor what had been the amount of sales since 
June 7th, and that the said Torsch made no bid at the Sanitary 
Grocery Company sale, alleging as a reason therefor, the failure 
to furnish an inventory. 

13. That it would have required about six days to take another 
inventory, at a cost of about $200.00; that the sales from the Sani¬ 
tary Grocery Company’s stores averaged about $40,000.00 per month; 
that the Receiver in advertising the said sale invited inspection of 
the stores by prospective bidders, and that such inspection was made 
by a good many. 

14. That Charles W. Semmes, Secretary of the Sanitary Grocery 
Company, made a personal inspection of the stores on the day 

136 prior to the sale, at the request of the Receiver, and for his 
own satisfaction, and knew what they contained; that in a 
conversation with Mr. Goldberg he told him that the value of the 
stores was less than $6,500.00, and that he would not give any more 
than $6,500.00 for the entire assets, that he was not asked bv anv 
other persons for this information, and that he did not give Mr. 
Goodman or his representative any information which he would not 
have given to any other prospective purchaser. 
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Conclusions of Law. 

1. That, at the time of the passage by the Supreme Court of the 
District of Columbia of the order in Equity cause No. 28,579, ap¬ 
pointing Levi H. David Receiver therein, and at the time of the 
passage of the order directing sale by him of the assets of the Sani¬ 
tary Grocery Company, the said Equity Court had jurisdiction of 
the subject matter and of the parties. 

2. That neither the filing of the petition in the present cause, 
nor the order adjudicating the Semmes-Kelly Company bankrupt, 
nor any other proceeding taken in this cause terminated the juris¬ 
diction of the Equity Court in said Equity cause. 

And the court thereupon, this 17th day of August, A. D., 1909, 
orders that the said prayers of the said petitions of the Cudahy Pack¬ 
ing Company and other creditors of the Semmes-Kelly Company be, 
and the same hereby are, denied, and that the said rule of July 27,* 
1909, to show cause, be. and the same hereby is, discharged 

ASHLEY *M. GOULD, Justice. 


137 Supreme Court of the District of Columbia. 

Monday, November 8, 1909. 

The Court resumes its session pursuant to adjournment, Mr. Jus¬ 
tice Barnard presiding. 

******* 

No. 28579, Equity Docket 63. 

James B. Archer. Jr., Trustee in Bankruptcy of The Semmes-Kelly 

Co., Corporation, 
vs. 

The Sanitary Grocery Co., Corporation, et al. 

This cause coming on to be heard upon the petition of The United 
States Trust Company, filed herein July 14, 1909, the rule to show 
cause issued thereon against Levi H. David, as Receiver of the de¬ 
fendant The Sanitary Grocery Company, the answer and return 
thereto of said Receiver, the pleadings and proceedings in this cause, 
and after argument by the attorneys representing the respective par¬ 
ties and consideration thereof, it is, by the court, this 8th day of 
November, 1909. adjudged, ordered and decreed that said petition 
of The United States Trust Company be, and the same is hereby 
dismissed and all of the prayers thereof are hereby denied, and the 
said rule against said Receiver be and it is hereby discharged, with 
costs, to be taxed by the Clerk of this Court, in favor of said Receiver 
against said The United States Trust Company, for which costs the 
Receiver shall be entitled to have execution the same as at law. 

JOB BARNARD, Justice. 
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From the foregoing decree the petitioner, The United States 
.1 rv f ™ st Company prays an appeal to the Court of Appeals of 
the District of Columbia, which is hereby granted, and the bond on 

said appeal is fixed at $1,000. which said bond shall act as a super¬ 
sedeas. 

Memorandum. 

November 17, 1909.—Appeal bond filed. 


Directions to Clerk for Preparation of Transcript of Record. 

Filed November 26, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly CoaMpany, Corporation, Complainant, 

VS. 

The Sanitary Grocery Company, Corporation, et al., Defendants. 

The Clerk will include in the transcript of record on appeal in 
the above entitled cause, the following papers* 

filed e june 2° 1909 mnleS ' Kelly Compan y vs - Sanitary Grocery Co., 

Answer of Sanitary Grocery Company with exhibits, filed June 2, 

, n ?„ < ' er appointing Levi H. David Receiver, filed June 2 

Pehtion of Levi H. David, Receiver, vs. United States Trust Com¬ 
pany, filed June 23, 1909, 

Rule to show cause directed to United States Trust Co. 

Answer of United States Trust Company, 

Order adjudging Trust Company in contempt and directing fund 
to be turned over to Receiver, filed July 6, 1909, 6 

iono 1 '*!- 0 .^ Trust Company, vs. David, filed July 14, 

1909, with affidavit of C. A. Douglas filed nunc pro tunc 

14 R 1909 tO Sh ° W C8USe directed to Uvi H - David > Rec.,’issued July 

Answer of Levi H. David, Receiver, filed July 29, 1909 
Decree discharging rule and denying petition of Trust Co 
Order allowing appeal, ’ 

Decree and findings of Judge Gould on petition of intervention 
of Cudahy Packing Co., et al., filed Aug. 17, 1909, 

Memo, of filing appeal bond, 

This designation. 

DOUGLAS & BAKER, 

Attorneys for United States 

Trust Company, Appellant. 
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140 Answer of Charles W. Semmes. 

Filed June 2, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

Tiie Semmes-Kelly Company, a Corporation, Complainant, 

vs. 

The Sanitary Grocery Co., a Corporation, et al., Defendants. 

The defendant, Charles W. Semmes, for answer to the bill of com¬ 
plaint filed in the above-entitled cause, says that he has read the said 
bill of complaint and that the allegations and statements therein set 
forth are true. This defendant therefore admits the truth of the 
said allegations of the said bill of complaint, and hereby consents, 
so far as he is concerned, to the appointment of a Receiver'of the said 
defendant. The Sanitary Grocery Company, a corporation, believing 
that it is for the be-t interests of all concerned that a receiver should 
be appointed by this honorable Court, to take into his custody and 
possession, under the direction of this Court, all of the assets of the 
said defendant corporation, so that the assets of the said defendant 
corporation might be sold upon such terms and under such condi¬ 
tions as this Court shall direct. 

And now having fully answered, this defendant prays to be hence 
dismissed without costs against him. 

CHARLES SEMMES, 

Defendant. 

141 District of Columbia, ss: 

I, Charles W. Semmes, on oath depose and say that I have read 
the foregoing answer by me subscribed and know the contents 
thereof; that the facts therein set forth upon my personal knowledge 
are true, and those stated upon information and belief I believe to be 
true. 

CHARLES SEMMES. 

Subscribed and sworn to before me, this 2nd dav of June 4 D 
1909. v ’ 

[seal.] HARRY S. WOLF, 

Notary Public , D. C. 

Memorandum. 

June 2, 1909.—Bond of Levi H. David, Receiver,—filed. 
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First Report of Levi H. David, Receiver. 

Filed June 14, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly Co., Corporation, Complainant, 

VS, 

The Sanitary Grocery Company, Corporation, et al., Defendants. 

142 To the Supreme Court of the District of Columbia, Holding 
an Equity Court: b 

Your Receiver, Levi H. David, reports unto this Honorable Court 
as follows: 

First. That pursuant to the Order of this Court passed on the 
second day of June, 1909, in the above entitled cause appointing him 
Receiver of The Sanitary Grocery Company, Incorporated, he dulv 

^aaaa x y *?V ing bond in the P enalt y of Forty thousand dollars 
($40,000.) with surety, as required thereby, which bond was duly 

on June second, 1909, and the same was 
filed with the Clerk of this Court. 

Second. That pursuant to said order all of the assets of the said 
defendant Company were turned over to said Receiver; that said 
Sanitary Grocery Company owns twenty-four (24) retail grocery 
stores in the District of Columbia, a list whereof is hereto annexed, 
marked Exhibit No. 1, and is hereby referred to and hereby made 
part hereof. 

Third. That at the time of the appointment of your Receiver the 
said Sanitary Grocery Company was conducting said retail grocery 
establishments under a system designated by it as a '‘Chain of 
Stores”; that all of said stores were “going concerns” and, under the 
authority of the Order appointing him, your Receiver has continued 
said twenty-four (24) retail grocery stores in said District as “going 
concerns.” 

Fourth. That since the qualification of your Receiver he has 
made purchases of such articles of merchandise from the Receivers 
of The Semmes-Kelly Company and also such dealers as could 
143 supply him with merchandise for the proper conduct of the 
business in order to conserve the said “Chain of Stores” and 
to protect the said assets of said defendant Company; that your Re¬ 
ceiver is informed and believes that the said Sanitarv Grocery Com¬ 
pany at its said retail grocery stores, has at all times since it has been 
in business, sold its merchandise, at retail, for cash only, and your 
Receiver has sold goods only for cash, and in the usual course of 
business at retail on every business day; before each of said retail 
stores was closed for the day, the Clerk at said store in charge thereof 
made report of the amount of cash on hand covering the sales for 

10—2111a 
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said day, and on the following business day a collection of the re¬ 
ceipts has been made and the said receipts turned over to vour Re- 
cei\ er, together with slips received from each storekeeper showing 
the gross amount of sales, the expense items, if any, and the pur¬ 
chase of bread and yeast by the clerk in charge of each store in such 
small quantities as were necessary to supply the customers each dav, 
the net amount of said sales from each of said stores being set forth 
on said slips. A blank slip is hereto annexed marked Exhibit No. 2 
and is hereby referred to and made part hereof. Receipted bills 
from the persons from whom such purchases by the storekeepers, as 

aforesaid, were made, have been retained by vour Receiver as 
vouchers. 

Fourth and half. Your receiver has designated one of the em¬ 
ployees as receiving clerk to receive all of the goods for deliverv to 
the several stores, and such clerk, acting as Receiving Clerk, has kept 
a strict account, which said account has been dailv inspected 

144 and examined by your Receiver. 

Fifth- That your Receiver has systematized the running 
of the twenty-four (24) store.- in the City of Washington and the 
one store at Ilvattsville, Maryland, of which your Receiver was ap¬ 
pointed Ancillary Receiver; a clerk in each of the said stores receipt- 
ing each day for the goods received from the Receiving Clerk here¬ 
inbefore referred to, and said Receiver has caused to be collected the 
moneys from each of said stores daily and deposited the same in the 
Second National Bank in his name as Receiver of the Sanitary Gro¬ 
cery Company, Incorporated. That in addition to the system which 
in the opinion of your Receiver, fully accounts for all goods received 
and for all moneys obtained from sales, your Receiver has given the 
management of all of these stores his personal attention. 

Sixth. That on .June third, the day after your Receiver qualified, 
he received the following amounts as Receiver: 

Cash and checks on hand. $1104.38 

From the United States Trust Company the sum of. 3485.36 

Making total of . $4589.74 

Of this amount one check in the sum of Eighty-five dollars ($85.) 
drawn by The Semmes-Kellev Company and deposited in the Sanitary 
Grocery Company account, which had been cashed before the Re¬ 
ceivership order, by the Sanitary Grocery Company, was refused 
payment by the Trust Company by reason of the petition in bank¬ 
ruptcy filed against the Semmes-Kelley Company, and your Receiver 
has said check in his possession. That of the above amounts 

145 your Receiver deposited the sum of Eleven hundred and four 
dollars and eighty-eight cents ($1104.88) in the Second 

National Bank to his account as Receiver of the Sanitary Grocery 
Company, and the amount on hand at the United States Trust Com¬ 
pany was transferred by that Company to the account of Levi H. 
David, Receiver Sanitary Grocery Company. 

Seventh. Your Receiver caused the fire insurance policies on the 
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stock and fixtures in said stores to be transferred in the name of your 
Receiver as the party insured. ^ 

Eighth. That at the time of the appointment of your Receiver, 
an e is informed and believes that at all times since said businesses 
have been in existence, twenty-two of said stores had telephones, and 
\ our Receiver is also informed and believes that many orders for the 
purchase of goods have been received by said storekeepers, by tele¬ 
phone; and, after careful consideration of this matter, your Receiver 
tound it absolutely necessary to continue the telephonic service in 
sai s ores. That the Chesapeake & Potomac Telephone Company 
rendered bills for services in all of said stores which had been in¬ 
curred prior to the appointment of your Receiver. That your Re¬ 
ceiver has not paid said last mentioned bills and informed said Tele- 
phone Company that it would be required to present its said accounts 
to this Court. Your Receiver was required by said Company to bind 
i n ah e * as Receiver to pay for ’phone service from June second, 
iyOd, and during the continuance of the Receivership in this cause, 
and your Receiver did so because the use of the telephone service 

was & is absolutely necessary for the proper conduct of the 
146 businesses. 

Ninth. That on June 9th, 1909, your Receiver paid the 
following named persons for rents of fourteen (14) stores for the 
month of June, 1909 (which said rents were due and payable June 
1st, 1909): 


Store No. 1. M. T. O’Brien, 1301 H St., N. E. 60 00 

“ “ 2. A. F. Fox Co., 80 R. I. Ave., N. W. 30.00 

8. Willige, Gibbs <fc Daniels, 106 Fla. Ave., 

TTT 


10. Willige, Gibbs & Daniels, 3222 11 St., N. W. 20.50 
“ “ 11- “ 735 11 St., S. E.. 20.00 

15. C. H. Fensahrens, 317 8th St., N. E. 13.00 

17. L. S. Lispcomb & Co., 2414 18th St., N. W.. 30.00 

18. Dickhaut & Schwarz, 800 20th St., N. W... 20.50 

3. W. H. Covington, 1424-26 7th St., N. W... 110.00 

24. Wright & Hopkins, 100^2 C S. E. 30.50 

23. Northern Liberty Market, 342-4 N. L. Mkt.. 18.00 

4. R. M. Morrison, 200 5th St., N. E. 15.00 

“ “ 25. J. L. Kolb, 3400 N Street, N. W. 18.00 

“ 19. Collector of Taxes, 90-91 Eastern Mkt. 12.00 

The following rents are due June 15, 1909, in advance, to Julv 
15, 1909: 

Store No. 6. Estate Sarah Nordlinger, 3103 M St., N. W.. 30 

“ “ 7. E. P. Schwartz, 702 V 2 5th, N. W. 25 

“ “ 9. F. W. Graham, 15 and P, N. W. 25 

“ “ 13. Thos. P. Brown, 212 4V 2 S. W. 35 

“ “ 14. W. P. Magrader, Hyattsville. 20 

“ “ 20. Jas. F. Shea, 503 H N. E. 20 
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The following rents are due June 25, 1909, in advance, to July 
25, 1909: J 


Store No. 5. Floyd E. Davis, 409 7th S. W. 20.50 

12. W. G. Miller, 7th <fc.Pa. Ave. S. E. 35.00 

“ 16. C. H. Parker Co., 4i/s & N S. VV. 30.50 

21. Lewis & Jones Co., 3rd and a. N. E. 32.50 

“ “ 22. J. L. Kolb, 800 N. H. Ave, N. W. 12.00 


Tenth. That the Washington Gas Light Company pre- 
14 1 sented to your Receiver bills, the aggregate of which is Thirty- 
seven dollars and eighty cents ($37.80), and the George- 
^ as Light Company, one bill in the sum of seventy cents 
($•*0), for gas supplied by said Companies, which sums your 
Receiver has paid. 

Eleventh. That your Receiver has contracted to pay the Potomac 
Electric Power Company for electric bills incurred during the time 
of the receivership herein. 

Twelfth. Your receiver retained the sendees of Eugene Sullivan, 
President of The Sanitary Grocery Company, whose duty it is to 
daily visit the said twenty-four (24) stores and make report to your 
Receiver in regard to the said businesses; he also assists as a sales¬ 
man in one of said stores. 

Thirteenth. Your Receiver caused to be made an appraisement 
bj( J. A. Hannan, M. R. Smith and Adam A. W eschler, which was 
completed on June 7th, 1909, of the goods and chattels, merchan¬ 
dise and fixtures located in and upon the said twenty-four stores of 
the said Sanitary Grocery Company, the said appraisement, which 
is sworn to by said appraisers, is hereto annexed, marked Exhibit 
No. 3, and is hereby referred to and made part hereof. As will be 
seen from the said appraisement, the value of the said merchandise 
and fixtures of each establishment, with the designation of the 
number of the store, is set forth on separate sheets. 

According to said appraisement, the aggregate amount 
of stock of the said twenty-four (24) stores on June 7. 

-« AAA . 1 . ' 7 


1909, amounted to.$11,599.57 

And fixtures. 3,326.45 

Making total of.$14,926.02 


148 Fourteenth. Your Receiver begs to call the attention of 
the Court to the fact that of the merchandise on hand there 
has been sales each day at retail, the proceeds of which have been 
received in cash and deposited as hereinbefore set forth, and that 
the purchases from day to day have been placed in and upon said 
stores, in consequence of which, this Receiver is unable to state the 
exact amount of merchandise in and upon said stores at the present 
time; and as this Receiver is still conducting the said retail busi¬ 
nesses as “going concerns” and the stock shifting by reason of sales 
and new merchandise received each day, this Receiver cannot, with 
any degree of certainty, tell the amount of stock on hand in the 
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several stores on any given day. That on, to wit, June 8th, 1909 
your Receiver was appointed by the Circuit Court of Prince George's 
County, Maryland, as ancillary Receiver of the said Sanitary Groc¬ 
ery Company by order of said Court, which authorized him to take 
into his custody the stock of goods and merchandise of said Company 
located m and upon its storeroom at Hyattsville, Maryland, and 
also the assets of said Company in the jurisdiction of said Court, 
the said Order of appointment authorizes him to carry on said retail 
grocery store at Hyattsville, as a “going concern.” Your Receiver 
fve bo ™> as ancillary receiver, in the penalty of Two thousand dol- 
lars, with surety which bond has been approved by the Clerk of the 
said Court which appointed the Receiver as required by said Order 
and in pursuance thereof, the said ancillary receiver has taken 
charge of said business. 

149 Fifteenth. That your receiver caused to be inserted an ad- 
vertisement in each of the daily papers of Washington, D C 

for one day only, and in "The Bulletin" for one week, announcing 
to the public that the said stores would be continued as going con¬ 
cerns under the order of receivership in this cause. 

Sixteenth. That your receiver, in the conduct of the said busi¬ 
nesses has employed such clerks and assistants as were necessary to 
properly conduct the businesses and has paid the salary of the em¬ 
ployees according to the previous arrangement in vogue" prior to the 
date of his appointment as receiver. That your receiver has dis¬ 
pensed with some of the clerks and had engaged other employees 
to assist him in the management of the said businesses. 

Seventeenth. Your receiver further shows unto the Court that on 
the 7th day of June, 1909, the Mercantile Equipment Company filed 
a Petition in this cause setting forth the claim that three (3") cer- 
ain Coffee Mills were left on trial and praying that an order might 
be made herein for the return to said intervening petitioner of the 

P P ... n . has filed an answer to the rule issued 

on said petition setting forth that he is informed and believes that 
two of said inentioned Coffee Mills were purchased absolutely prior 
to the appointment of your Receiver and that the third Coffee Mill 
wa«, so your Receiver is informed and believes, left on trial by said 
i-A Equipment Company. Your receiver in his said return to 

150 the Rule has suggested to the Court that this matter might 
be referred to the Auditor to hear proof in reference thereto 

touching the rights of the respective parties. 

Eighteenth. Your receiver also shows unto the Court that a peti¬ 
tion has been filed herein by Hobart Electric Company setting forth 
that eleven (11) Coffee Mills were bought by conditional sale con¬ 
tracts by the Semmes-Kelley Company and praying in said petition 
for the return of said eleven (11) Coffee Mills. A rule has been 
issued on said petition and served upon your Receiver requiring him 

Thursday, June 17th. 1909, why the said Eleven 
(11) Coffee Mills should not be returned to the said Hobart Electric 
Company. Your Receiver is informed and believes that there has 
been paid by The Semmes-Kelley Company each and every monthly 
instalment due in respect to said conditional sale contract, with the 
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exception of the payment due and payable on June 1, 1909 which 

nm paj ™ ents amo . unt to about the sum of Three hundred 
dollars ($300). \our Receiver says that it is absolutely necessary 
in the conduct of said retail grocery stores that Coffee Mills should 
De in and upon said stores. 

Nineteenth. Your receiver submits to the Court whether in view 

fLt h %Ji Pr °? C M ing Sea?0n U 1S advisable to continue said twenty- 
»L r \ !> V\, groceI >' st 01- ® 8 88 going concerns, calling attention 
to the fact that he is informed by the principal employee of the said 

Sanitary Grocery Company that the summer months constitute the 
dullest season in the grocery business and that during said period 

i-i of t ' m ® there is a strong probability that the business will be 
-LSI conducted at a loss. 

Your Receiver therefore suggests to the Court, that if in 
the judgment of the Court, a sale by your Receiver is wise, that said 

!vhn!l y ' f ?r ( ,l 4) f ocer y establishments might be disposed of as a 
whole rather than by a sale of each separate establishment. But in 
respect to this matter your Receiver submits the same for such proper 
order and decree as to the Court might seem proper in the premises. 

WOLF & ROSENBERG, LEVI * DAVID ’ * ecetW ‘ 

Att’ys for Rec. 


District of Columbia, ss: 

I do solemnly swear that I have read the foregoing report by me 
subscribed and know the contents thereof; that the facts therein 
stated upon my own personal knowledge are true and those stated 
upon information and belief, I believe to be true. 

LEVI H. DAVID. 

Subscribed and sworn to before me this 14" day of June, A. D. 

J. R. YOUNG, Cl’k, 

By F. E. CUNNINGHAM, 

Afis’t Cl’k. 
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Exhibit No. 1. 
Where Quality Counts. 
S. G. Co. 


Announcement. 

The ability of the twenty-five (25) stores of The Sanitary Grocery 
Company to daily save their customers money on groceries ha« not 
been affected in the least by present conditions. 
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The Highest Quality Groceries at 
the Usual Low Standard Prices. 


will be maintained at these twenty-five (25) stores. In fact, it 
shall be our endeavor to add to this past reputation by daily reduc¬ 
tions equal to. if not greater, than those that have made these stores 


LEVI H. DAVID, 
Receiver for The Sanitary Grocery Co. 


Northwest District. 


Southeast District. 


3222 11th St. N. W. 

1426 7th St N. W. 

15th and P Sts. N. W.. 

80 R. I. Ave. N. W. 

106 Fla. Ave. N W.... 

3103 M St. N. W. 

702* 5th St. N. W. 

20th and H Sts. N. W.. 

2414 18th St. N. W.v^.uuium oo 

N. H. Ave. and H. St. N. W..W. 136 
3400 N St. N W. 

Northern Liberty Market. 


• •.... Col. 536 
...North 61& 
.... North 560 
.. .North 2299 
.. .North 4283 
....West 1011 
.. Main 7065 

.Col. 367 

.Columbia 367 


Northeast District. 


317 8th St. N. E... 
503 H St. N. E.... 
3d and A Sts. N E 
1301 H St. N. E... 


Lincoln 1444 
Lincoln 1418 
Lincoln 1067 
Lincoln 1900 


5th and B Sts S E.... 
7th and Pa. Ave S. E.. 

735 Uth St. S. E. 

Stand, Eastern Market. 
100* C St. S. E. 


. Lincoln 975 
Lincoln 1540 
. Lincoln 913 


Southwest District. 


409 7th St. S. W... 
212 4* St. S. VV.... 
4* and N Sts. S. W, 


Main 7024 
Main 7075 
Main 2378 


Suburban District. 


Hyattsville, Md.Hyatts 98 
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Store No. —. 

Sales, $-. 

Expended, $- 
Deposited, $- 
Received by 


Exhibit No. 2. 



Store No. —. 


Expended 


Deposited $- 
Collected by 
Cashier- 
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154 Receiver's Exhibit No. 3. 

Appraisement of Groceries, Fixtures, etc., in Re. The Sanitary Gro¬ 
cery Company, for Levi H. David, Receiver. 

% 

No. 1 13th & HN. E. 


Stock .. $827.58 

Fixtures: 

1 Counter scale. 2.00 

1 large ice boc . 10.00 

1 new butter box. 12.00 

1 Electric Coffee Mill. 100.00 

1 bag rack . 1.50 

1 spring scale . 2.00 

1 meat box . 2.00 

1 broom rack . .50 

1 Iron Safe . 18.00 

2 Arc Lights. 8.00 

1 Ice Box . 2.00 

1 Stove . 3.00 

2 Counter scales . 1.00 

1 Meat Box . .50 

2 Paper Cutters . 1.00 

1 Stove. .25 

1 Bag Rack. .25 

1 Bay Horse . 40.00 

1 Set Harness. 8.00 

1 Wagon . 25.00 

1 Small Wagon . 5.00 

- 242.50 


$1070.08 

155 80 R. I. Ave. N. W. 

Stock ... $332.89 

Fixtures: 

Counters & Shelving. $40.00 

1 Show case. 5.00 

1 Computing scale . 15.00 

1 Electric Coffee Mill. 100.00 

2 Arc Lights . 10.00 

1 Clock . 2.50 

1 Stove. .50 

1 Iron Safe . 10.00 

1 Cash Register. 25.00 

1 Bag Rack. 1.50 

1 Ice Box. 12.50 

1 Meat Box. 1.00 

1 Ice Box. 6.00 

1 Spring Scale. 3.00 
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1 Ladder . 25 

1 Show Jar. 5 Q 

1 Broom Rack. 50 

2 Screens . 1.00 


156 1426 7th St. N. W. 


Stock . 

Fixtures: 

Counter, scale & Meat Rack. $35.00 

6 Arc Lights. 25.00 

1 Broom rack. .50 

1 ladder . .25 

1 pair scales. 1.00 

1 Paper Cutter. .50 

1 Iron Safe. 18.00 

1 Large Show Case. 30.00 

1 Ice Box. 5*00 

4 Gilt Signs . 3.00 

1 Paper Cutter. .50 

1 Spring Scale. 2.00 

1 Platform Scale. 5.00 

1 Ice Box. 1.50 

1 Ice Box. .50 

3 Oil Stoves . .75 

1 Show case & Table. 20.00 

1 Ladder. .25 

1 Electric Coffee Mill. 60.00 

1 Counter Scale. 3.50 

1 Bag Rack. 1.50 

1 Show jar.50 

1 Paper cutter. .25 

1 Chair . 1.50 

1 Awning . 5.00 

2 Screens . 1.00 


157 5th & B Sts. S. E. 

Stock . 


Fixtures: 


Counters . $20.00 

Show Case. 5.00 

Counter scales. 2.00 

1 Old Coffee Mill. 3.00 

1 New Coffee Mill. 50.00 

11—2111a 


234.75 

$567.64 

$498.17 


222.00 

$720.17 

$677.25 









































82 


THE EXITED STATES TRUST COMPANY, ETC., VS. 


1 Ice Box. 19 ro 

1 Spring Scale.. 1 50 

} l T . on l afe ..!!!!!"!! 2 (hoo 

1 Meat Box . 9 00 

2 Ladders. ;;;;;;;;;;;;;;;; .‘75 

1 Broom Rack. 50 

1 Arc Light.. 4 00 

2 Jars. !!.!!..!. i!oo 

1 Push Cart. 2.00 

1 Money Drawer. 50 


158 409 7th St. S. W. 

Stock . 

Fixtures : 

Counters <fc Shelves. 

1 Meat Box. 

1 Show’ case. 

1 Stove . 

1 Ice Box. 

1 Cart.* 

I Jar . 

1 Broom Rack .. .. 

1 Iron Safe... 

1 Electric Coffee Mill. 

1 Counter Scale. 

1 Bag Rack.. 

1 Spring Scale.* 

2 Arc Lights.. 

1 Ice Box . 

1 Money Drawer. 


$15.00 

1.50 

1.50 
.50 

12.50 

2.00 

.50 

.50 

15.00 

100.00 

2.50 

1.50 
1.50 
9.00 
3.00 

.50 


159 3103 M St. N. W. 

Stock . 


Fixtures: 


Counters & Shelving. 

1 Electric Coffee Mill. 

. 100 00 

1 Arc Light. 

d nn 

1 Iron Safe. 

... if; no 

1 Show T Case. 

. ft no 

1 Counter Scale. 

. 2 00 

1 Paper Cutter. 

1 Broom Rack. 

.25 

. . . . 

1 Stove. 

. fin 

1 Ice Box. 

. 12.50 


124.75 

$802. 

$618.84 


167.00 
$785.84 

$380.07 
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2 Jars. i nn 

1 Spring Scale. 

4 oo 

1 Meat Box. 

1 50 

5 Globes & Shades. 

1 Push Cart. 

. 2.50 

. 1.50 


!60 702y 2 5th N. W. 

Stock . 


^ VWVA ••••••••••••»# 

Fixtures: 

Counter & Shelving. 

1 Show Case. 

. 20.00 

4 5ft 

1 Electric Coffee Mill. 

1 Iron Safe. 

. 125.00 

15 Oft 

1 Cart. 

2 ftft 

1 Jar. 

5ft 

1 Counter Scale. 

. 2.50 

1 Bag Rack . 

. 1.50 

1 Stove . 

50 

1 Pair Butter Scales . 

. 3.00 

1 Meat Box. 

. 1.00 

1 Ice Box . 

12 50 

1 Ladder. 

. 25 

2 Arc Lights . 

. 9.00 

2 Signs . 

. 3.00 

1 Broom Rack. 

. 50 


161 106 Fla. Ave. N. W. 

Stock . .... 


Fixtures: 


Shelving & Counters. 20.00 

Electric Coffee Mill. 100.00 

1 Iron Safe. 15.00 

1 Stove. .50 

1 Pair Scales. 2.00 

1 Bag Rack. 1.50 

1 Meat Box. 1.50 

1 Ice Box... 12.50 

1 Pair Spring Scales. 1.50 

1 Broom Rack. .50 

1 Arc Light. 4.00 

2 Screen Doors. 1.00 


166.25 

$546.32 

$621.25 


200.75 

$822.00 

$338.12 


160.00 

$498.12 
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15th Sc P Sts N. W. 


162 

Stock 

Fixtures: 

Counters & Shelving 

Automatic Mill. 

1 Iron Safe. 

1 Bag Rack. 

2 Glass Jars. 

1 Broom Rack. 

Counter Scales. 

1 Meat Case. 

1 Paper Cutter. 

2 Arc Lights. 

1 Ice Box. 

Spring Scales. 

1 Stove. 

2 Awnings. 


$742.89 

163 3222 11th N. W. 

Stock . $266.43 

Fixtures: 

Counters & Shelving. 30.00 

Screen Door. *50 

1 New Mill. 75.00 

1 Show Case. 5.00 

1 Meat Case. 1.50 

2 Arc Lights. 9.00 

1 Push Cart. 1.50 

1 Stove... .50 

1 Iron Safe. 10.00 

1 Pair Counter Scales. 2.50 

1 Glass Jar. .50 

1 Ice Box. 12.50 

1 Spring Scale. 2.00 

1 Broom Rack. .50 

1 Awning. 5.00 

- 156.00 

$422.43 

164 735 11th St. S'. E. 

Stock . $425.20 

Fixtures: 

1 Push Cart. 2.50 

Counters Shelving <fe Meat Case. 8.00 

1 Coffee Mill. 5.00 


$595.89 


. 20.00 
. 75.00 

. 15.00 

1.50 
1.00 

.50 

2.50 
2.00 

.50 

9.00 

12.50 

2.00 

.50 

5.00 

- 147.00 
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35 


1 Bag Rack. 1 ka 

Show Case. o‘aa 

Counter & Scales. 

a so 

2 Jars. 

1 AA 

Stove . . so 

Iron Safe. 

15 00 

Arc Light. 

Ice Box. 

. 4.00 

a 00 

Spring Scales. 

.... 2 00 

Push Cart. 

. 1.50 


165 7th & Penn. Ave. S. E. 

Stock. 


Fixtures: 


1 Ice Box. 

. . . . 12 50 

Shelving & Counters. 

1 Electric Coffee Mill. 

1 Safe . 

. 10.00 

. 100.00 

15 00 

1 Office. 

a 50 

1 Show Case. 

. . . . 9. 50 

Counter Scales. 

1 Bag Rack. 

Spring Scale. 

1 Radiator. 

. 2.50 

. 1.50 

. 2.00 

50 

1 Ladder. 

25 

1 Meat Box. 

... 50 

2 Arc Lights. 

1 Glass Jar. 

. 4.00 

.... 50 

1 Push Cart. 

. 2.50 


166 212 41/2 St. S. W. 

Stock . 

Fixtures: 

Counters, Shelving, etc. 

1 Hand Mill. 

1 Ice Box. 

1 Spring Scale. 

1 Show Case. 

1 Meat Box. 

1 Electric Coffee Mill. 

1 Counter Scale. 

1 Stove. 

1 Iron Safe. 


15.00 

2.00 

10.00 

2.00 

2.00 

2.00 

50.00 

2.50 

.50 

10.00 


49.50 

$474.70 

$629.62 


157.75 
$787.37 

$457.75 
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1 Push Cart .. 
1 Broom Rack 
1 Bag Rack .. 
1 Ladder .... 
1 Wall Case .. 

1 Jar. 

2 Signs. 


2.00 

.50 

1.50 

.50 

10.00 

.50 

2.00 

- 113.00 


$570.75 

i 

167 317 8th St. N. E. 

Stock. $484.56 

Fixtures: 

Counters & Bins. 8.00 

1 Coffee Mill. g ’ 00 

1 Counter Scale. 3.00 

1 Bag Rack.1.50 

1 Ice Box. 3 00 

2 Arc Lights. 10.00 

1 Show Case. 5.00 

1 Stove.!50 

1 Spring Scale. o 00 

1 Push Cart . 2.00 

-— 43.00 


$527.56 


168 


41/2 & N Sts. S. W. 


Stock. 

Fixtures: 

Counters & Bins 

Scales. 

Iron Safe .... 

1 Stove. 

1 Show Case .. 

1 Ice Box .... 

1 Coffee Mill .. 

1 Spring Scale 
1 Cart. 

1 Electric Mill 

2 Arc Lights .. 
1 Broom Rack 

1 Ladder. 


$365.33 


15.00 
2.50 
15.00 
.50 
2.00 
2.00 
5.00 
2.00 
3.00 
100.00 
10.00 
.50 
.50 



158.00 

$523.33 
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2414 18th Street N. W. 


8? 


189 


Stock. 

Fixtures: 

Shelving & Counters 

1 Electric Mill_ 

2 Arc Lights. 

1 Iron Safe. 

2 Show Cases. 

1 Show Jar. 

Counters & Scales ..! 

1 Show Case. 

1 Ice Box. 

1 Cart. 

1 Ladder. 

1 Broom Rack. 

1 Spring Scale. 

1 Stove. 


170 


20th & H Sts. N. W. 


$466.51 


30.00 

100.00 

9.00 

15.00 

14.00 

.50 

4.00 

3.50 

12.50 

2.00 

.25 

.50 

2.00 

.50 

-- 193.75 


$660.26 


Stock . 

Fixtures : 

Shelving, Counters & Ice Box 

1 Electric Coffee Mill. 

Iron Safe.7 

2 Arc Lights. 

2 Counter Scales.. 

1 Bag Rack. 

1 Ice Box. 

1 Hand Coffee Mili 7.... .7.V 

1 Spring Balance Scale. 

1 Meat Box. 

1 Cart. 

1 Broom Rack. 

1 Ladder . 


.. $420.37 


25.00 

100.00 

15.00 

10.00 

2.50 

1.50 

12.50 
8.00 
2.00 
2.00 

2.50 
.50 
.25 

- 181.75 
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Eastern Market, 7th & C S. E. 


$602.12 


Stock. 

Fixtures: 

1 Electric Coffee Mill 
1 Sign. 


. $250.00 

100.00 

1.00 
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4 Kegs. 1.00 

2 Plates.20 

1 Money Drawer. .50 

2 Bowls. .25 

-— 102.95 

$352.95 

172 503 H Street N. E. 

Stock. $494.87 

Fixtures : 

Counter & Shelves. $20.00 

1 Ice Box. 12.50 

1 Iron Safe. 15.00 

1 Spring Scale. 2.00 

1 Stove.50 

1 Meat Box. 2.00 

1 Cart . 1.50 

1 Counter Scale. 3.00 

2 Arc Lights. 10.00 

1 Bag Hack. 1.50 

1 Ladder . .25 

1 Broom Hack. .50 

- 68.75 

$567.62 

173 3rd & A Streets N. E. 

Stock . $756.01 

Fixtures: 

1 Push Cart. $1.50 

Counters & Shelving. 20.00 

1 Meat Box. 2.00 

1 Show Case. 2.00 

1 Computing Scale. 15.00 

2 Arc Lights. 10.00 

1 Cash Register. 35.00 

1 Show Case. 2.50 

1 Stove . 1.50 

1 Coffee Mill. 6.00 

1 Tank . 8.00 

1 Safe . 10.00 

1 Office Chair. 2.00 

1 Clock.25 

1 Ice Box. 5.00 

1 Large Ice Box. 10.00 

1 Computing Scale. 10.00 











































Tools. 

1 Marble Slab 
3 Tea Cans .. 


t»Vl ». DAVID, BTC. 


3.00 

.50 

1.00 
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Stock 


800 N. Hampshire Ave. N. W. 


Fixtures: 

Counters & Shelving 

1 Iron Safe . 

1 Meat Box. 

1 Arc Light. 

1 Pair Scales. 

1 Bag Rack. 

1 Ice Box . 

1 Broom Rack. 

1 Coffee Mill . 

1 Spring Scale. 

1 Push Cart. 


$10.00 

15.00 

2.00 

5.00 

3.00 

1.50 
12.50 

.50 

5.00 

2.50 
2.50 
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Northern Liberty Market, 5th & K Sts. 


Stock 


Fixtures : 

1 Electric Coffee Mill 
1 Bag Rack. 

1 Pair Scales. 

2 Jam.. 

1 Ladder . 

1 Sign . 

Electric Globes. 


$100.00 

1.50 

3.00 

1.00 

.25 

2.00 

1.00 


176 100% C Street S. E. 

Stock. 


Fixtures: 


Counter & Shelves. $20.00 

1 Safe . 15! 00 

Pair Scales. 3 .50 

Spring Scales. 3*00 

12—2111a 


145.25 

$901.26 

$339.35 


59.50 

$398.85 

$271.71 

108.75 

$380.46 

$352.04 
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Bag Rack. 1.50 

Coffee Mill. 5.00 

Meat Block. 1.00 

Marble . 2.00 

Ice Box. 3.00 # 

1 Tray. 1.50 

Screen Doors. 1.00 

Arc Lights. 5.00 

2 Show cases. 10.00 

Money Drawer. .50 

- 72.00 

$424.04 

177 34th & N Sts. N. W. 

Stock. $597.73 

Fixtures: 

Counters & Shelving. $3.00 

Ice Box. 12.50 

Coffee Mill . 3.50 

Counter & Scales. 3.00 

Spring Scales. 2.50 

Bag Rack. 1.50 

Arc Lights. 10.00 

Iron Safe. 15.00 

Broom Rack . .50 


- 51.50 

$649.23 


178 Sanitary Grocery Company's Stock at Warehouse #12 E 

Street S. E. 


7 cases Eggs. $46.20 - 

4 barrels 1/16 Gold Medal Flour. 28.80 

1 barrel 1/16 Lily Flour. 7.00 

V 2 barrel 1/32 Lily Flour. 3.50 

iy 2 bbls. Vs Gold Medal Flour. 10.80 

2 bbls. l/32nd G. Medal Flour. 14.40 

1 bbl. Sugar. 17.33 

$128.03 

179 Stock .$11,599.57 

Fixtures . 3,326.45 


$14,926.02 
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We, the undersigned have this seventh day of June, A. D. 1909, 
completed the appraisement of the foregoing goods and Chattels, 
and in our opinion, the same are worth about $14,926.02. 

J. A. HANNAN. [seal.] 

M. R, SMITH. [seal.] 

ADAM A. WESCHLER. [seal.] 


District of Columbia: 

Subscribed and sworn to before me this 10th day of June, 1909. 

SAM’L M. MARKS, 

[seal.] Notary Public. 


180 Intervening Petition of John A. Ruckman and Others. 

Filed Jul- 6, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, 

v. 

The Sanitary Grocery Company, a Corporation, et al. 

By leave of Court first had and obtained the intervening peti¬ 
tioners herein respectfully show unto this Court: 

1. That all of the intervenors are citizens of the United States; 
that the intervenor, John A. Sweeney, is a resident of the City of 
Minneapolis, State of Minnesota, and the intervenors, John H. 
Ruckman and Eugene Sullivan are residents of the District of Co¬ 
lumbia. The said intervening petitioners file this petition in their 
own right. 

2. That all of said intervening petitioners are stockholders in the 
defendant corporation, The Sanitary Grocery Company, each of 
them being the owner of one share of the capital stock of said com¬ 
pany. That Eugene Sullivan, one of the intervening petitioners 
herein, is now, and has been, since the incorporation of said com¬ 
pany, the president thereof. That the said Sanitary Grocery Com¬ 
pany was incorporated under the laws of the District of Co- 

181 lumbia, with a capital stock of $5,000 divided into 50 shares 
of the par value of $100 each. 

8. That in and by the bill of complaint in this cause, it is alleged 
that the remaining 47 shares of the capital stock of the said defend¬ 
ant company, while standing on the books of said company in the 
name of the defendant, Charles W. Semmes, is, in reality, owned 
and possessed by the complainant the Semmes-Kelly Company. 

4. That said intervening petitioners herein show unto this Court 
that by reason of the ownership by them of the said three shares of 
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^ C ? mpany t} ? e y have a material interest in the result of 
K b n tWe / n the i ? om P lainant *nd the defendants men- 
don for V he bl ° f filed herein, and they file this peti- 

;? r the P ur P°^ Of becoming parties defendants in this causCso 
that they may be heard before the Court, and before the Auditor of 
tile event that this cause be referred to him 

nointmpnf 1 ^ 6 ^ 111 ? P e ! itio ". ers sa y that they believe that the ap- 
pointment of a Receiver in this cause was and is to the best interest 

a concerned, and as stockholders in said company they acquiesce 
m such appointment; and said intervening petitioners further state 
that it will be to the best interest of all concerned that all of the 

ftSS I t !i 0f f ai<1 def f I ? dant company should be sold under the order 
and direction of this Honorable Court, and they hereby join in the 
prayers of said bill of complaint filed herein. 

182 The premises considered, petitioners pray : 

.. j (a) That an order may be passed herein making them 
parties defendants, so that they may be heard in this cause before 
the Court and before the Auditor of this Court upon reference of this 
cause to him, and that your intervening petitioners may receive their 
pro rata distributive share from the proceeds derived from the sale 
of the assets of the said defendant company, if, after accounts are 
stated, said intervening petitioners may be decreed to be entitled to 
share m such distribution. 

( b ) And for such other and further relief as to this honorable 
Court may seem meet and proper. 

JOHN A. SWEENEY. 

JOHN H. RUCKMAN. 

H. SWEENEY, EU0ENE SULLIVAN 

Solicitor for Intervening Petitioners. 


State of Minnesota, 

City of Minneapolis: 

John A. Svveeney on oath deposes and says that he has read the 
foregoing petition by him subscribed and knows the contents 
thereof; that the facts therein stated upon his personal knowledge 

are true and those stated upon information and belief, he believes to 
be true. 

JOHN A. SWEENEY. 
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Subscribed and sworn to before me this 29th dav of June 
A. D. 1909. 3 ’ 

[seal ] EDMOND B. NICHOLS. 

Notary Public , Hennepin County , Minn. 

My commission expires April 11, 1911. 


District of Columbia, ss: 

Eugene Sullivan and John A. Ruck man on oath depose and sav 
that they have read the foregoing petition by them subscribed and 
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know the contents thereof, that (he facts therein stated of their own 

they'Sve a to bTt e ru a e nd ^ “ Upon information “ d ^ef, 

JOHN H. RUCKMAN. 
EUGENE SULLIVAN. 

1909 bSCribed and SW ° m t0 bef ° re me this 2nd day of Ju 'y, A. D. 

f SEAL -J CLARA M. REICHENBACH, 

Notary Public, D. C. 

Justice 01 ^ : LCt the intervening Pe^ 1 * 011 ^ filed. Job Barnard, 
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Petition. 


Filed Jul- 8, 1909. 


In the Supreme Court of the District of Columbia, Holding a Special 

Term in Equity. 

Equity. No. 28579. 

The Semmes-Kelly Company, a Corporation, Complainant 

VS. 

The Sanitary Grocery Company, a Corporation, and Charles 

W. Semmes, Defendants. 

The petition of intervention of The Cudahy Packing Co. Federal 
Sugar Refining Co., Amiour & Company, Washburn-Crosbv Co 

Lni S b 3d Caning Co The Gosman Ginger Ale Co., S. J Van 
Lall Co., and The Miller Manufacturing Co. filed by leave of the 

Court in this behalf first had and obtained, respectfully shows unto 
this Honorable Court as follows: y »nu«s unto 

• Petitioners are incorporated bodies and file this netition 

Company 0 "" reSpeCtlVe n 8 hts ns creditors of The SemmesJCellv 

2. That heretofore to wit: on the 2nd day of June, 1909, an in- 
voluntary petition in bankruptcy was filed in the Supreme Court of 
the District of Columbia, holding a Bankniptcv Courr against l°d 
The Semmes-Kcllv Company, a Virginia corporation the complain¬ 
ant herein, by three of its creditors, alleging as an act of bankruptcy 
i ft( . committed that the said The Semmes-Kelly Company had 
185 by its President, on the first day of .Tune, 1909. admitted in 
,. , M j ntn J K ,t . s "’ability to pay its debts and its willingness to be 
adjudged a bankrupt Immediately thereafter a petition was filed 

P p Vlng f ° r fh c “PPomtment of Receiver for the said 
Semmes-Kelly Company, and Messrs. Eugene A. Jones and Alex¬ 
ander \Volf were thereupon appointed such Receivers, as will fullv 
apjiear froni a certified copy of the order appointing them hereto 
attached and prayed to be read as a part hereof; that said Receivers 




94 


THE UNITED STATES TRUST COMPANY, ETC., VS. 


having fully qualified, immediately entered upon the discharge of 
their duties. 

3. That your petitioners are creditors of the said The Semmee- 
Kellv Company, for goods, wares and merchandise delivered to it 
by petitioners, the cost price of which exceeds Ten Thousand Dol¬ 
lars ($10,000.00). Your petitioners are unable to inform the Court 
of the exact amount of said indebtedness because certain articles of 
the said goods were purchased by, and delivered to, the said The 
Semmes-Kelly Company at or about the time of the filing of the said 
petition in bankruptcy, and your petitioners are advised, and there¬ 
fore aver that title to such goods as were delivered to and received 
by, the said The Semmes-Kellv Company, while the said Company 
was contemplating bankruptcy proceedings, did not pass to said 
company, but that such goods so had and received remain the prop¬ 
erty of your petitioners respectively, and until the question of title 
is determined by the said Bankruptcy Court your petitioners cannot 
ascertain the exact amount due from the said estate. 

4. That the said The Semmes-Kelly Company was engaged 

186 in the wholesale grocery business, that the said Sanitary 
Grocery Company was engaged in the retail grocery business, 

operating twenty-four (24) stores throughout the District of Co¬ 
lumbia, handling and distributing exclusively the goods, wares and 
merchandise of the Semmes-Kelly Company and acting merely as 
its agent; that in fact the said Sanitary Grocery Company was and 
is but a part of the said The Semmes-Kelly Company; was organized 
solely for the purpose of distributing and selling its wares, and was 
managed and owned entirely by the said The Semmes-Kelly Com¬ 
pany. The capital stock of the said Sanitary Grocery Company is 
Five Thousand Dollars ($5,000.00) for which no certificates of stock 
were issued, but it appears from the original bill filed herein, and 
petitioners aver such to be the fact, that an interest, equal to forty- 
seven (47) shares, or ninety-four per cent (94%) of the capital 
stock, is the property of and owned by the Semmes-Kelly Company, 
that one (1) share or an interest in said Company equal to one (1) 
share stands in the names of John H. Ruckman, John A. Sweeney 
and Eugene Sullivan, whom, petitioners aver, upon information and 
belief, have no real interest in said shares, or said company, but hold 
same for the benefit of the said The Semmes-Kelly Company, in 
order to enable them to qualify as directors, and incorporate said 
Company. That said Sanitary Groeerv Company owes no debts or 
has no creditors other than the said The Semmes Kelly Company. 

5. That the said Sanitary Grocery Company was organized as 
aforesaid for the sole purpose of conducting a chain of stores to dis¬ 
tribute at retail prices the goods of the said The Semmes- 

187 Kelly Company, purchased from your petitioners and other 
creditors at wholesale prices, and is a part and parcel of said 

The Semmes-Kelly Company, and its assets constitute a part of the 
assets of the said The Semmes-Kelly Company. And your peti¬ 
tioners are informed and believe and therefore aver that the said 
Sanitary Grocery Company is one of the principal assets of the said 
The Semmes-Kelly Company, which should be administered under 
the direction of the Bankruptcy Court. 
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0 lliat your petitioners are advised that the Receiver herein has 
hied his report praying for instructions as to the disposition of the 
assets now in his possession as Receiver for the said Sanitary Grocery 
Company, the real object of which petition is to obtain authority to 
sell its said assets, and your petitioners respectfully represent unto 
this Honorable Court that it would be against the interests of peti¬ 
tioners, and all of the creditors of the said The Semmes-Kelly Com¬ 
pany whose claims, your petitioners are informed and believe and 
therefore aver exceed one hundred thousand Dollars ($100 000.00) 
to order a sale of the retail stores or to sell the same separate and 
apart from the wholesale branch, now being administered in the 
Bankruptcy Court. And your petitioners further represent that 
unless the wholesale and retail departments are held intact and sold 
as an entirety by the Trustee in bankruptcy, and with the view of 
carrying out the original intention of buying at wholesale prices 
and realizing retail prices therefor by selling through its branch 
stores, a fair or proper price cannot be obtained, but the estate will 

i q o 11 •. • * i • i . . ^ m o. t serious loss, in 

loo addition to being subjected to unnecessary expense, contrary 

to, and in violation of the bankruptcy act. They further 
aver that as the alleged assets of the said Sanitary Grocery Company 
really are assets of the said The Semmes-Kelly Company, that the 
same should be administered in the Bankruptcy Court. 

Wherefore petitioners pray: 

1. That the Receiver herein may be directed to hold said property, 
and not to sell or to dispose of any of the stores or assets of the Sani¬ 
tary Grocery Company, pending the election of a Trustee in bank- 
ruptcy for The Semmes-Kelly Company. 

2 That the Receiver herein be directed to surrender and deliver 
to the Trustee in bankruptcy of The Semmes-Kelly Company, when 
selected, all assets in his possession belonging to the Sanitary Grocery 
Company of any kind whatsoever. J 

3. And for such other and further relief as to this Honorable 
Court may seem necessary and proper. 

CUDAHY PACKING CO., 

By G. W. GEROD, Agent. 

FEDERAL SUGAR REFINING CO., 
By A. H. PLATT, Ass't Treus., Agent. 
ARMOUR & CO., 
WASHBURN-CROSBY CO,. 
AUGHENBAUGH CANNING CO., 
THE GOSMAN GINGER ALE CO 
S. J. VAN LILL CO., 

THE MILLER MFG. CO., 

By LUCAS P. LOVING, Attorney . 


189 State of New York, 

County of New York, ««: 

I, G. W. Gerod, being first duly sworn do upon oath depose and 
say that I am the Mgr. N. Y. Branch and agent of the Cudahy Pack¬ 
ing Co. and have personal knowledge of the facts recited in the fore- 
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going petition; that the facts therein stated upon my personal knowl¬ 
edge are true, and those stated upon information and belief, I be¬ 
lieve to be true. 


G. W. GEROD. 

,ono bscribed alul sworn t0 before me this 29th day of June, A. D. 


f SEAL. J 

State of New York, 

County of New York, t&: 


F. G. HENRY, 
Notary Public, N. Y. Co. 


I, A. II. I latt being first duly sworn do upon oath depose and 
say that I am the Assistant treasurer and Agent of the Federal 
Sugar Refining Co., and have personal knowledge of the facts recited 
in the foregoing petition; that the facts therein stated upon my 
personal knowledge are true and those stated upon information and 
belief, I believe to be true. 

A. H. PLATT. 

Subscribed and sworn to before me this 29th day of June 
190 A. D. 1909. * 

[seal.] S. K. KETLER, 

Notary Public. 


Filed June 2, 1909. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Bank¬ 
ruptcy Court. 

Bankruptcy. No. 613. 

In the Matter of The Semmes-Kelly Company, a Corporation 

Alleged Bankrupt. 

On consideration of the petition of Board Armstrong & Company 
filed herein, it is, by the Court, this 2nd day of June A. D. 1909 
ordered that Alexander Wolf and Eugene A. Jones be, and they are 
hereby, appointed Receivers of the Semmes-Kelly Company a cor¬ 
poration, pending the appointment of a trustee herein, upon giving 
bond in the sum of thirty thousand Dollars, with surety to be ap¬ 
proved by the Court. ^ 

And said Receivers are hereby empowered and authorized to take 
charge of and presene the assets and business of the said company 
and to conduct the said business as a going concern, with power 
in said receivers to employ such help and assistance as may be neces¬ 
sary to properly conduct said business, and do all things necessary 

and incident to the management and conduct of the said brninp*/- 
unto the further order of this Court. ouaness, 

By the Court, 

’ [ SEAL -] JOB BARNARD, Justice. 

191 A True Copy Test: 

J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

Ass’t Clerk. 







tfivt a. t>AVn>, etc. 
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Order. 

Piled Jul- 12, 1909. 

In the Supreme Court of the District of Columbia, Holding an 

Equity Court 8 

Equity. No. 28579. 

The Semmes-Kelly Company, Corporation, Complainant 

VS. ? 

The Sanitary Grocery Company et al., Defendants. 

in?his < ^S e med n he°reilJ le re P° rt of Le vi H. David, Receiver 
Court l ’.“ d 11 a PPe ann g to the satisfaction of the 

fmW^n 1 , i to the ^ lnterest of all concerned that the twentv- 

the defendant 1 Thfwt' estabUshme “ ts (or “chain of stores”) of 

in thffudemen?nf^h?P^^ r0Ce 1 ry Com P any> should be sold, and, 

of the Court, said twenty-four (24) establishment 

will k •** Sn fo^rety rather than by a sale of each of them senaratelv 
SJte “ iofger sum, it is by the Court, this the 12th”ay P of July 
1909 adjudged, ordered and decreed, that said Receiver he » n J he 
is ereby instnieted, authorized, empowered and directed to advertise 

192 fnr a #K t0 -f}’ at Public auction, to the highest bidder 
rL j h ’ ‘ he ^ twen ty-I°ur business establishments of said 
defendant company, as an entirety, said sale to include the 
stocks of merchandise and fixtures of said company inlaid stores on 
, day °f an< I ®lao one horse and one wagon. The Durchaser 
{I^q 80 ? ec \ may bay® the privilege of acquiring whatever rights 

Zlzz SSZ 

tered into between the Hobart Electrical Manufacturing Co^nd the 

SSS 1909 ery C0 > 83 861 f0rth in “ order^ g in C °th^ a t 

tofo^filwl'here/n^if SaWishedTolthe^ti^artkm'of^thTcourt ^nav 

be made out of the funds in the hands of the Receiver to^he extent 

thifcaui 116 ° f he W ° C ° ffee mUls described in its Petition filed in 

Said Receiver shall advertise the said property for sale as herein 
before provided to be sold, in The Evening Star nIw?iW fortn* 
days previous to the day of sale. spaper for ten 

It is hereby further ordered and decreed that said Receiver shall 

concerns”^, ntd a UCt ?“• ^ Jwenty-four establishment al 'goW 
concerns until a sale is made under the authority given by thif 

JOB BARNARD, Justice. 


13—211U 
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193 Petition of Fannie M. Tappan to Intervene. 

Filed Jul- 29, 1909. 

In the Supreme Court of the District of Columbia. 

Doc. No. 63. 

Equity No. 28579. 

The Semmes Kelly Co., Corporation, Complainant, 

vs. 

The Sanitary Grocery Co., Corporation, et al., Defendants. 

To the Honorable Justice Holding Said Court: 

Conies now Fannie M. Tappan, by her attorneys, Pennebaker, 
Carusi Jones, and files this petition in her own right as one of the 
creditors of the complainant, The Semmes Kelly Company, Corpo¬ 
ration, and shows unto the Court as follows: 

. I- That she is a citizen of the United States and a resident of the 
City of Attleborough, in the State of Massachusetts, and files this 
petition in her own right as a creditor of the Semmes Kelly Com¬ 
pany, corporation, complainant herein, recently adjudged a bank¬ 
rupt, and on behalf of all other creditors of said The Semmes Kelly 
Company for the reason that no Trustee has been elected and there 
is no official representative of the creditors now before the Court. 

2. That your petitioner has a provable claim, unsecured, against 
said Semmes Kelly Company, amounting to Ninety nine 

194 thousand ($99,000) dollars, and accrued interest thereon; 
that there has been filed in this proceeding a petition on be¬ 
half of the United States Trust Company, which set forth, substan¬ 
tially, as follows: That on June 2, 1909, it had on deposit to the 
credit of the Sanitary Grocery Company the sum of $3,485.36; that 
on said date a Receiver was appointed for said company who de¬ 
manded possession of said money; that on the same date Receivers 
were appointed for the above named The Semmes Kelly Company 
that the said Sanitary Grocery Company and The Semmes Kelly 
Company are identical corporations under the law, The Sanitarv 
Grocery Company being merely a trade name under which the 
Semmes Kelly Company was carrying on a retail grocery business* 
that on the date aforesaid The Semmes Kelly Companv was indebted 
to the said The United States Trust Company in the sum of 
$8,028.30; that said l nited States Trust Company not being in¬ 
formed of the identity of the two companies above named trans¬ 
ferred the account standing to the credit of The Sanitary Grocerv 
Company to its Receiver, Levi H. David Esquire; that had it known 
the facts above set forth and alleged in its petition, it would not have 
so transferred said fund but would have set off the said fund 
against the indebtedness due it by The Semmes Kelly Com¬ 
pany, and in and by its said petition, it prays that an order may 





LEVI H. DAVID, ETC. QQ 

Thfw? rily ^ de di I ectin g the Levi H. David, Receiver of 
fnro ^ j- ary Groce fy Company to re-transfer to it the fund hereto- 
pany t dlng ° n ltS b °° ks to the credit of the Sanitary Grocery Com- 

^ Pe’i'^oner avers that The Sanitary Grocery and The 

195 K ? y Company are, under the law, distinct and 

195 independent corporations; that The Semmes Kelly Company 

of th « P n n cl P a l Stock-holder and practically the only creditor 

G ™ cer} ' Company; that the assets of the sridThe 
Sanitary Grocery Company constitute a trust fund for the payment 
of the indebtedness due by it to The Semmes-Kelly Company and 

" Tn ^ paid ovcr *° the Trustee to be appointed 
for the Semmes Kelly Company m the Bankruptcy Cause there to 

Kellt m r«m tere<1 f0r A th j benefit of 8,1 of * e cre ditors of The Semmes 
Thi y n •.Vc?; ^ d yo JL lr P et,tl °ner further avers that the said 
nized States Trust Company has already treated and recog- 

nized the Sanitary Grocery Company as an existing corporation and 
is estopped to deny the corporate existence of said Company. 

°ow Pe, m 10ne ^ further avers that if the contentions of The 
States Trust Company, set forth in its said petition, respect, 
ing the identity of the two corporations be sustained then on its 
own case said fund ought to be administered in the Bankruptcy 
Oourt and under the provisions of the Bankruptcy Law, and as the 
c ann asserted by said Trust Company is an adverse claim neither 
this Court or the Bankruptcy Court has jurisdiction to entertain 
said petition; that section 23a of the Bankruptcy Act of 1898 pro¬ 
vides as follows: ‘ F 

“The United States Circuit Courts shall have jurisdiction of all 
controversies at law and in equity as distinguished from proceedings 
in bankruptcy between trustees as such and adverse claimants con¬ 
cerning the property acquired or claimed by the trustees in the same 
manner and to the same extent only as though bankruptcy proceed¬ 
ings had not been instituted and such controversies had between 
the bankrupts and such adverse claimants.” 

lft . An . d your petitioner avers that she is entitled to have the 
19b question as to the right, if any, of the said The United States 

Trust Company to the fund claimed by it tried by a jury 
according to the course of the common law and the practice of the 
Circuit Courts of the Xj ruled States where she m&y hflve &n oppor- 
tunity to be heard, the right to adduce evidence and to examine and 
cross examine witnesses adduced on behalf of the adverse parties or 
claimants as aforesaid. 

Wherefore, she prays: 

1. That she may be allowed to intervene in this cause and become 
a party hereto. 

2. that the claim of the United States Trust Company may be 
dismissed for the want of jurisdiction of this Honorable Court. 

And for such other and further relief as to the Court shali seem 
proper in the premises. 

FANNIE M. TAPPAN, Petitioner , 

By EUGENE A. JONES. 

PENNEBAKER, CARUSI & JONES, 

Attorneys for Petitioner . 
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District of Columbia, To wit: 

Eugene A. Jones being first duly sworn deposes and says that he 
is one of the attorneys of record for the petitioner above named 
and signs and swears to this petition on behalf of the petitioner 
because of her absence from the jurisdiction and the impossibility 
of having the same forwarded to her and signed and returned by 
her before the hearing on the petition of The United States 
197 Trust Company above referred to, and further says that the 
facts set forth in the foregoing petition are true 'to the best 
of his knowledge, information and belief. 

EUGENE A. JONES. 


Sworn and subscribed to before me this the 29th day of Julv. 
1909. 


J. R. YOUNG, Clerk, 

By F. E. CUNNINGHAM, 

iw'f CVk . 


Order. 

Filed Jul- 29, 1909. 

Equity. 28579. 

Semmes Kelly Co. 

vs. 

Sanitary Grocery Co. 

Upon consideration of the petition of Fannie M. Tappan it is 
by the Court this 29th day of July 1909 Ordered that said Fannie 
M. Tappan be and she hereby is admitted as party complainant 
herein. 

WRIGHT. 


198 Petition of James B. Archer, Jr. 

Filed Sep. 21, 1909. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 28579. 

The Semmes Kelly Company, Corporation. 

vs. 

The Sanitary Grocery Company et al. 

The petition and suggestion of James B. Archer, Jr. trustee in 
bankruptcy of the above named complainant corporation, respect¬ 
fully states as follows: 

1. That on the 2nd day of June, 1909, the day of the filing of the 
original bill herein, a petition in bankruptcy was filed in the Clerk’s 
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Office of this Court against the complainant corporation, The 
bemmes-Kelly Company, a corporation doing business in the City 
of Washington, District of Columbia, and the said complainant cor¬ 
poration was, on the 23rd day of June, A. D, 1909, adjudged a 
bankrupt by this Honorable Court, sitting in bankruptcy, under 

VlrtUe 1 th ! t a j s relatin K to bankruptcy, and that your peti¬ 
tioner was, on the oth day of August, 1909, appointed trustee of the 

estate of said corporation and qualified by giving sufficient bond in 

o St Jru l cref btors of said complainant corporation. 

1. Ihat there appears by the proceedings in this case that the 

ioo th ? defendant company, The Sanitary Grocery Com- 

“y pany, consisted of twenty-four retail grocery stores, twenty- 
three being located in the City of Washington, District of 
Columbia, and one being located in Hyattsville, Maryland; that the 
said defendant company is insolvent and that the complainant com¬ 
pany is the sole creditor of said defendant company as set forth in 
the original bill herein. 

3. That of the fifty shares of stock issued by the Sanitary Grocery 
Company, or authorized to be issued, forty-seven (47) shares of the 
same are held by Charles W. Semmes, president of the Semmes- 
Jvelly Company and Secretary of the Sanitary Grocerv Company in 
trust and for the benefit and use of the said Semmes-Kelly Com¬ 
pany; that the three (3) remaining shares of stock of the said Sani¬ 
tary Grocery Company are held as follows: 


A. Sweeney . 1 sha re; 

John H. Ruckman. 1 share- 

Eugene Sullivan .1 share; 


which shares, your petitioner is advised, are held in trust 
and for the benefit of the said Semmes-Kelly Company and that the 
said Sanitary Grocery Company was and is really owned and con¬ 
trolled by the said Semmes-Kelly Company. 

4. That on the 26th day of July, 1909, the receiver of the said 
Sanitary Grocery Company sold at public auction the assets in this 
jurisdiction belonging to the said Sanitary Grocery Company and 
that said Receiver now has in his possession certain sums of money 
which have been derived from the sale of said stores, and from other 
sources, but the same is not sufficient to liquidate in full the indebt¬ 
edness due said complainant corporation. 

200 o. That your petitioner, as trustee as aforesaid, is advised 
that it is his duty to take immediate possession of all the 
available assets of said bankrupt corporation, and he is further ad¬ 
vised that the assets of the Sanitary Grocery Company, in view of 
the facts, constitute a trust fund for the payment of the indebtedness 
of the complainant corporation, and, therefore, he is entitled to re¬ 
ceive from the Receiver herein of the said Sanitary Grocery Com¬ 
pany the said assets in his possession so that the same can be ad¬ 
ministered in the bankruptcy court for the benefit of the creditors 
of the said Semmes-Kelly Company. 

Wherefore your petitioner prays: 

1. That he may be substituted as party complainant herein as 
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trustee in bankruptcy in place of and for the said Semmes-Kelly 
Company. 

2. That on the settlement of the Receiver’s account the assets of 
the Sanitary Grocery Company be distributed to your petitioner as 
trustee in bankruptcy of the Semmes-Kelly Company. 

3. That he may have all rules and orders of Court necessary in 
the premises. 

4. And that he may have such other and further relief as may 
be proper. 

JAMES B. ARCHER, Jr., 

Trustee in Bankruptcy of The Semmes-Kelly Company. 

EDWIN L. WILSON, 

A tt’y for Trustee. 


City of Washington, 

District of Columbia, ss: 

I, James B. Archer, Jr., on oath say that I have read the 
201 foregoing petition by me subscribed and know the contents 
thereof; that the facts therein stated of my own knowledge are 
true and those stated on information and belief I believe to be true. 

JAMES B. ARCHER, Jr. 


Subscribed and sworn to before me this 21st day of September, 
A. D. 1909. 


JOHN R. YOUNG, Clerk. 


Order. 

Filed Sep. 21, 1909. 

In the Supreme Court of the District of Columbia, Holding a 

Court in Equity. 

Equity. No. 28579. 

The Semmes-Kelly Company. Complainant, 

vs. 

The Sanitary Grocery Company et al. 

It appearing to the Court that the complainant in the above en¬ 
titled cause was, on the 23rd day of June, 1909, adjudged a bankrupt 
by this Honorable Court and that James B. Archer, Jr. was ap¬ 
pointed trustee and thereafter duly qualified as such trustee in bank¬ 
ruptcy, it is this 21st day of September, A. D. 1909, Ordered that 
the said James B. Archer, Jr., as trustee in bankruptcy be and 
202 he is hereby made party complainant in the above entitled 
cause in place of and for the complainant the said Semmes- 
Kellv Companv. 

HARRY M. CLABAUGH, 

Chief Justice. 
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Reference to the Auditor. 

Filed Oct. 5, 1909. 

In the Supreme Court of the District of Columbia. 


Equity. No. 28579. 

James B. Archer, Jr Trustee in Bankruptcy of the Semmes-Kelly 

Company, Corporation, 
vs. 

The Sanitary Grocery Company et al. 

On motion of Wolf & Rosenberg, attorneys for Levi H. David, Re¬ 
ceiver of the defendant The Sanitary Grocery Company, it is by the 
Court this oth day of October, 1909, ordered, that this cause be and 
the same is hereby referred to the Auditor of this Court, to state the 
account of the said Receiver with instructions to the Auditor to 
allow reasonable compensation to Levi H. David for his services as 
Keceiver in this cause, and also reasonable counsel fees to the attor- 

neys of the said Receiver for their professional services rendered to 
said Receiver. 

JOB BARNARD, Justice. 


203 


Additional Designation of Record. 


Filed Nov. 2, 1909. 

In the Supreme Court of the District of Columbia, Holdine an 

Equity Court. 

Equity. No. 28579. 

The Semmes-Kelly Co., Corporation, Complainant, 

vs. 

The Sanitary Grocery Co., Corporation, et al., Defendants. 


Designation of certain parts of the record in this cause not in¬ 
cluded in the designation of record on appeal served by counsel for 
The U. S. Trust Co. on counsel for the Receiver of The Sanitary 
Grocery Co. on November 26, 1909. 

The Clerk will also include the following in the transcript on ap¬ 
peal by said U. S. Trust Co. to the Court of Appeals. 

1. The answer of Charles W. Semmes, filed June 2, 1909. 

2. Memo. Bond of Levi H. David, Receiver of The Sanitary Gro¬ 
cery Co. filed June 2, 1909; approved by the Court on same date. 

3. The report of David, Receiver, filed June 14, 1909. 

4. Intervening petition of John A. Sweeney, John H. Ruckman 
and Eugene Sullivan, filed July 1, 1909 with leave of Court. 
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T J ntervenin g petition of The Cudahv Packing Co. et al. filed 
J-ly 8, 1909. 

6. Order directing sale by Receiver passed July 12, 1909. 
204 7. Petition of Fannie M. Tappan, filed July 29, 1909. 

8. Order of court allowing filing of petition of Fannie M. 
Tappan, same date. 

9. Petition of Janies B. Archer, Jr., to be substituted as plaintiff 
filed September 12, 1909. 

10. Order of court that said Archer, Trustee, be made such 
party, Sept. 21, 1909. 

11. Order referring cause to Auditor to state Receiver’s account, 
Oct. 5/09. 

12. This designation. 

WOLF <fc ROSENBERG, 
Attorneys for Levi H. David , Receiver. 

Sendee accepted Nov. — 1909. 

Attorney for U. S. Trust Co. 

Memorandum. 


January 4, 1910.—Time in which to file transcript of record ex¬ 
tended twenty davs from above date. 


205 Supreme Court of the District of Columbia. 

United States of America, 

Distnct of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
204, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copies of which are 
made part of this transcript, in Equity Cause No. 28579, in which 
James B. Archer, Jr., Trustee, &c. is Complainant and The Sanitary 
Grocery Company, a corporation, et als. are Defendants, as the same 
remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 22d day of January 1910. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2111. The United States Trust Company, a corporation, appellant, 
vs. Levi H. David, receiver of the Sanitary Grocery Company, a 
corporation. Court of Appeals, District of Columbia. Filed Jan 
24, 1910. Henry W. Hodges, clerk. 
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This bnef is directed and confined to the single 
question “whether the appellant, the United States 
Trust Company, was, under all of the circumstances 
of the case, chargeable with notice of the relations er- 
wtuig between the Semmes-Kelly Company and the 

*T? ary f ® r0Cery Company when it recognized the 
rights of the receiver of the latter company to the de¬ 
posit standing to its credit”—this being one of the 




questions presented by the order of this court for a re- 
argument of this cause. 

The evidence is conclusive upon the fact that the 
appellant did not have any actual notice of the identity 
of these two corporations—on the contrary, the only 
evidence is that of a positive character to the effect 
that appellant believed that the corporations were 
separate and distinct—a belief absolutely at variance 
with what was afterwards disclosed as the true situa¬ 
tion. So that the question is narrowed down to this: 
Was the fact that there had been filed in the Supreme 
Court of the District of Columbia a petition by the 
Semmes-Kelly Company asking for a receiver for the 
Sanitary Grocery Company, which petition contained 
allegations showing the real relation between the two 
corporations, sufficient constructive notice of the iden¬ 
tity of the corporations under all the circumstances 
of this case! This we understand to be all that ap¬ 
pellee claims. 

There is no rule of law to the effect that all the 
world is chargeable with notice of the contents of 
pleadings merely by reason of the fact that they are 
filed in a public office and are, in a sense, public rec¬ 
ords. In order to become charged with notice of what 
the pleadings or any part of the record of a cause con¬ 
tains one must be brought into court by process of the 
court, with all its strictness and formality, and be¬ 
come a party to the cause. 

After the most careful and diligent search counsel 
must say that they have not been able to find a case in 
which it was held, or even remotely intimated, that the 




filing of a bill or other pleading in the clerk’s office 
was notice to the pnblic of all the allegations contained 
therein, and we therefore believe that such a rule of 

law as is contended for by the appellee cannot and 
does not exist. 

The solution of this question must, therefore, be 
found by the application of the general rules of law 
governing constructive notice. In brief, the question 
i® Were the surrounding circumstances such as 
would have put a reasonable and prudent man upon 
notice of the fact that the Semmes-Kelly Company in 
fact owned the Sanitary Grocery Company, and re¬ 
quired him to examine the bill filed by the Semmes- 
Kelly Company in order to verify or disprove this 
factf We submit that the record fails to show any 

fact or facts sufficient to put the Trust Company upon 
inquiry. 

The Supreme Court of the United States has 
in Simmons vs. Doran, 142 U. S., 417: 

Whatever is sufficient to put a person upon 
inquiry is considered as conveying notice; for 
the law imputes a personal knowledge of a fact, 
of which the exercise of common prudence 
might have apprised him.” 

Other authorities have said that constructive notice 
results from 4 'knowledge of such facts as should in¬ 
duce inquiry, and as would lead to inquiry in the case 
of an ordinarily prudent man and which cannot be 
neglected without a voluntary closing of the eyes, and 
conduct inconsistent with good faith” (Hill vs. Tis- 



sier, 15 Mo. App., 299, 306), and that “to charge a 
party with constructive notice of a fact which could 
have been ascertained by inquiry, the circumstances 
known to him must have been such as ought reason¬ 
ably to have excited his suspicion and lead him to in¬ 
quire 1 * (29 Cyc., 1115). “No general rule can be for¬ 
mulated which will govern in all cases the sufficiency 
of the facts or circumstances that make it a person’s 
duty to inquire, but each case must rest on its own 
facts” (21 Am. & Eng. Ency. Law, 2d Ed., 585). 

Now, let us see what were the facts and circum¬ 
stances of this particular case, that we may determine 
whether they were such that constructive notice of the 
relations existing between the Semmes-Kelly Com¬ 
pany and the Sanitary Grocery Company is charge¬ 
able from them to this appellant. 

The Sanitary Grocery Company had been for some 
time conducting a chain of retail grocery stores in the 
District of Columbia and had an account in its name 
with the United States Trust Company. The Semmes- 
Kelly Company had been conducting a wholesale 
grocery business in this city for some years at differ¬ 
ent premises, and also had an account in its name with 
said Trust Company. These accounts were entirely 
separate and checks on them were drawn, as to the 
Semmes-Kelly Company, by Charles W. Semmes, 
president, and as to the Sanitary Grocery Company 
by Eugene Sullivan, president. It has since become 
known by appellant that on June 2, 1909, a peti¬ 
tion was filed by the Semmes - Kelly Company 
against the Sanitary Grocery Company, which set up 



the fact that the latter company was a mere agent for 
the Semmes-Kelly Company, and asked that a receiver 
be appointed for it to preserve its assets for the benefit 
of the Semmes-Kelly Company and its creditors, and 
on the same day the appellee, Levi H. David, was ap¬ 
pointed such receiver. On the same day, also, and 
within a few moments after the filing of the bill and 
his appointment as receiver of the Sanitary Grocry 
Company, said David called at the Trust Company, 
together with Messrs. Alexander Wolf and Eugene A. 
Jones, who had that morning been appointed re¬ 
ceivers of the Semmes-Kelly Company. These three 
gentlemen presented to the officers of the Trust Com¬ 
pany certified copies of the orders of the court ap¬ 
pointing them, respectively, receivers of the two com¬ 
panies, and demanded that any funds then on deposit 
with the Trust Company to the credit of the respective 
companies be turned over to them as receivers thereof. 
The receivers of the Semmes-Kelly Company were in¬ 
formed that the Trust Company would not surrender 
to them the balance on deposit to the credit of that 
company for the reason that the Semmes-Kelly Com¬ 
pany was indebted to the Trust Company in a large 
amount, and it (said Trust Company) would apply the 
money it held in the name of the Semmes-Kelly Com¬ 
pany toward the payment of that indebtedness. This 
fact was communicated to the appellee, but he re¬ 
frained from disclosing to the appellant the fact- 
well known to him—that the Sanitary Grocery Com¬ 
pany and the Semmes-Kelly Company were in fact 
one and the same concern, and that the very object of 




the suit filed and his appointment as receiver was to 
obtain the assets of the Sanitary Grocery Company 
and apply them toward the payment of the debts of 
the Semmes-Kelly Company. Appellee was quite in¬ 
sistent and in haste to obtain the fund in the name of 
the Sanitary Grocery Company, making several tele¬ 
phone requests to that end, and on the morning of 
June 4, less than forty-eight hours after his first call 
at the Trust Company, appellant transferred the ac¬ 
count of the Sanitary Grocery Company to appellee’s 
name as the duly appointed receiver of said company, 
having at that time, by the uncontradicted affidavits of 
its officers and counsel, no knowledge of the fact that it 
was in fact part and parcel of the Semmes-Kelly Com¬ 
pany, and that its assets were, therefore, subject to 
the payment of the Semmes-Kelly Company’s debts. 

This was the state of facts from which appellee 
seeks to charge constructive notice to the appellant of 
the relations between the two corporations in this 
case. Copies of the bill of the Semmes-Kelly Com¬ 
pany and the prearranged answer of the Sanitary 
Grocery Company were not served upon the Trust 
Company, nor was it in any way made a party to the 
suit, and we submit that there was not one single fact 
or circumstance tending to put the appellant company 
on notice or inquiry or to arouse its suspicions that 
the two companies were not in fact what they ap¬ 
peared to the public to be—two distinct and independ¬ 
ent corporations engaged in different businesses and 
with separate accounts in appellant’s banking house. 

On the contrary, we submit that appellant had at 




least strong presumptive grounds to believe, at the 
time it turned over the money, that the conditions of 
the two companies were as it had always supposed 
them to be, and that it was entitled to rely on the fact 
that separate receivers for the two corporations had 
just been appointed by the Supreme Court of the Dis¬ 
trict of Columbia as evidence of the fact that they 
were really two separate and independent concerns. 
And, in addition to this, appellant, through its counsel 
and trust officer, had been told, as shown in the affi¬ 
davit of Chas. A. Douglas, filed herein, that C. W. 
Semmes personally owned a majority of the stock of 
the Sanitary Grocery Company, and that he contem¬ 
plated retiring from the Semmes-Kelly Company and 
devoting himself to carrying on the business of the 
Sanitary Grocery Company. 

We submit that, upon all the facts and circum¬ 
stances of this case, appellant had no knowledge of, or 
reasonable cause to inquire as to, the real relations 
existing between the Semmes-Kelly Company and the 
Sanitary Grocery Company, and that therefore notice 
of the relation which did exist, as afterwards discov¬ 
ered, cannot be imputed to it in this cause. 

Respectfully submitted, 

Benjamin S. Minor, 

Gibbs L. Baker, 

Hugh H. Obeab, 

Charles C. 

Attorneys for Appellant . 
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